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Duress

By Barry L. Salkin

In this article, the author examines when a waiver and release of 
ERISA claims may be invalid because of duress.

ERISA claims may be waived by release1 if the release was signed 
knowingly and voluntarily.2 An employee may show that a waiver 

and release of ERISA claims was invalid because of, among other 
defenses, duress,3 consistent with the general rule that absent a show-
ing of fraud or duress,4 parties are bound by the agreements that they 
sign, without regard to whether they regret their decision after the 
fact.5 Duress is a defect in the formation process, resulting in an unen-
forceable contract.6 An ancient common law doctrine7 that initially 
operated in a manner similar to the criminal law,8 the duress doctrine 
has changed significantly from its early common law origins where 
the defense was limited to actual imprisonment or physical harm to 
the offeree.9 The court created economic duress doctrine,10 described 
by at least one commentator as “fundamental in contract law,”11 arises 
from the theory that “the courts will not enforce an agreement in 
which one party has unjustly taken advantage of the economic neces-
sities of another and therefore threatened an unlawful injury.”12

AN ILLUSTRATION

As an illustration of the evolution of the economic duress doctrine, 
under Section 492 of the Restatement (First) of Contracts, duress was 
defined as “(a) any wrongful act of one person that compels a mani-
festation of apparent assent to a transaction without his volition, or (b) 
any wrongful threat13 of one person by words or other conduct that 
induces another to enter into the transaction under the influence of 
such fear as precludes him from exercising free will or judgment if the 
threat was intended or reasonably should have been expected as an 
inducement.”14 Comment f to Section 492 provides that “the fear must 
be a cause inducing entrance into a transaction, and though not nec-
essarily the sole cause, it must be one without which the transaction 
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would not have occurred.”15 Further, the test of what act or threat pro-
duces the required degree of fear is not objective. The threat need not 
be such as would put a brave man or even a man of ordinary firmness, 
in fear. The question is rather did it put one entering into the transac-
tion in such fear as to preclude the exercise by him of free will and 
judgment.”16 Moreover, “there is no absolute demarcation between fear 
that deprives a party of free will and judgment, and a lesser degree 
of fear.”17

The Restatement (Second) of Contracts took a different approach 
to defining duress than the Restatement (First).18 Section 175 of 
Restatement (Second) provides that “if a party’s manifestation of intent 
is induced by improper threats by the other party,19 that leaves the 
victim no reasonable alternative20 then the contract is voidable by the 
victim.21 An improper threat, which may be expressed by words or in 
conduct,22 includes a threat of crime or tort; a threat that is a crime 
or tort; a threat of criminal prosecution; a bad faith threat to use civil 
process; and a threat to breach the duty of good faith and fair dealing 
in a contractual relationship.23 The Restatement (Second) of Contracts 
further provides that a threat is improper if the resulting exchange is 
not on fair terms, and:

(i)	 The threatened act would harm the recipient and would not 
significantly benefit24 the party making the threat;

(ii)	 The effectiveness of the threat in inducing the manifestation of 
assent is significantly increased by prior unfair dealing by the 
party making the threat; and

(iii)	 What is threatened is otherwise a use of power for illegitimate 
ends.25

However, as illustrated by cases in the U.S. Court of Appeals for the 
Second Circuit primarily applying New York law of economic duress, 
some cases reference free will,26 some cases reference no reasonable 
alternative,27 and some cases reference both free will and no reason-
able alternative.28

RARE FINDING

The tradeoff for the expansion of scope of the duress doctrine. has 
been academic criticism of the parameters of the doctrine.29 However, 
despite what might be doctrinal inconsistencies or ambiguities, courts 
rarely find duress or even make a decision in favor of finding duress.30 
Duress is a “narrowly restricted defense,”31 which courts “rightfully 
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employ . . . sparingly,”32 resulting in invalidation only in “extreme 
and extraordinary cases.”33 The duress doctrine is regarded as a “last 
resort”34 to correct exploitation of business exigencies when conven-
tional alternatives and remedies are unavailing.”35 A party seeking to 
avoid a contract on the basis of economic duress has a heavy bur-
den.36 A party seeking to avoid an agreement based upon duress must 
show that the alleged coercive behavior either originated with the 
defendant or was known to the defendants at the time the agreement 
was entered into.37A party cannot rely upon mental incompetence to 
establish duress.38 A party to a contract cannot invoke a duress defense 
where his or her own advisor or representative pressured him or her 
into acceptance of a deal.39 Mere hard bargaining power40 or unequal 
bargaining power41 or financial pressure42 or a party’s being finan-
cially vulnerable43 or the choice between difficult or unpleasant alter-
natives44 or “unnecessarily harsh”45 language is insufficient to establish 
duress. In a frequently cited decision by the U.S. Court of Appeals for 
the Seventh Circuit,46 Judge Posner wrote that “The mere stress of busi-
ness conditions will not constitute duress where the defendant was 
not responsible for the conditions. Matters stand differently when the 
complaining party’s financial distress is due to the other party’s con-
duct.”47 Another reason that claims of duress are difficult to maintain is 
that courts tend to define wrongful or improper threats more narrowly 
than the Restatement (Second) of Contracts, holding, for example, that 
it is not duress to threaten to take action which is legally permissible.48

Additionally, what might otherwise be valid duress claims can be 
lost through ratification,49 although the U.S. Court of Appeals for the 
Third Circuit in Jakimas v. Hoffman La Roche, Inc. stated that “applica-
tion of the doctrine of ratification to ERISA claims may frustrate the 
practical operation of the protections ERISA affords.”50 The theory of 
ratification is that a promise can be enforced even though the underly-
ing contract is voidable if it is ratified by the promisor.51 A party may 
ratify a contract or release entered into under duress by “intention-
ally accepting benefits under the contract,”52 by “remaining silent or 
acquiescing in the contract for a period of time after he has had the 
opportunity to avoid it,”53 or by “acting upon it, performing under it, 
or affirmatively acknowledging it.”54 Tender back is a related concept 
which provides that if the promisor does not return the consideration 
received under the contract he has ratified it.55 While in general to 
avoid enforcement of a release, the tender back requirement must 
be satisfied,56 in some jurisdictions it is an open question whether 
tender back applies to ERISA cases,57 although the U.S. District Court 
for the Eastern District of Pennsylvania stated in 2015 that “It is well 
established under federal law that a plaintiff’s failure to return the con-
sideration received for a release does not constitute ratification of the 
release as to ADEA and ERISA claims.”58
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THREE TYPES OF DURESS

The Restatement (Second) of Contracts lists three types of duress: 
duress by physical compulsion,59 undue influence,60 or duress by 
threat.61 With respect to duress by threat, establishing duress makes 
the contract voidable,62 not void.63

Pursuant to ERISA Section 515, duress is among the defenses that 
cannot be used as a defense in an action by trust funds to collect delin-
quent contributions.64 A claim for economic duress may be preempted 
by ERISA.65 A violation of ERISA’s claims procedures rule could consti-
tute duress.66 State law may preclude a federal court from determining 
whether a judgment was procured by duress.67 While duress can be 
alleged with respect to a designation of beneficiary68 or with respect 
to an agreement to arbitrate,69 or a forum selection clause70 it arises 
most frequently in the employee benefits context in connection with 
the validity of releases.71

EFFECTIVENESS OF RELEASES

The effectiveness of releases is governed by principles of contract 
law.72 With respect to the threshold question of governing law, fed-
eral courts have reached divergent results concerning whether state 
or federal law should govern the releases of federal statutory claims,73 
although how frequently resolution of this issue is outcome-determina-
tive is unclear,74 because “the federal common law of release is largely 
undeveloped, and federal common law is largely undistinguishable 
from general contract principles under state common law.”75 There 
is general agreement on the proposition that federal law76 decides 
whether the release of a federal claim is valid.77 However, although 
federal law governs, “it does not necessarily follow from the fact that 
federal law governs that courts must fashion a uniform federal rule 
of decision.”78 That is, while federal courts have the power to choose 
rules of decision for all federal claims, the rules of decision can be 
state rules of decision.79 If a plaintiff is alleging violations of both 
federal and state law, the fact that certain state law defenses such as 
ratification and tender-back do not apply to federal claims under the 
federal common law does not mean that such principles are appli-
cable with respect to state law claims.80

NOTES

1.  Romero v. All State Insurance Co., 2014 WL 796005 (E.D. Pa. Feb. 27,2014) (“well 
established principle that ERISA claims may be waived by a valid release”); Joseph v. 
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