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The Unclean Hands and In Pari Delicto
Doctrines

By Barry Salkin

In this article, the author discusses the unclean hands doctrine
and the in pari delicto doctrine, noting that although they appear
infrequently in ERISA cases, practitioners should be aware of their
potential availability.

he unclean hands doctrine,! a “notoriously hoary and murky doc-

trine whose contours are not always clear,” is an equitable doc-
trine that is the companion principle to the common law doctrine of in
pari delicto,® a disfavored defense.* Both of these state law defenses’
are preempted by ERISA,® although there is no federal common law
definition of the unclean hands doctrine.” The unclean hands doctrine
is designed, as is the in pari delicto doctrine, to prevent culpable
plaintiffs from bringing suit.® It is a fundamental principle of equity
that he who comes into equity must come with clean hands.” Thus,
courts frequently state that the doctrine of unclean hands closes the
doors of a court of equity to one tainted with inequity or bad faith
relative to the matter in which he seeks relief.'’

In In re Garfinkle,! the U.S. Court of Appeals for the Eleventh
Circuit wrote that, “The equitable doctrine of unclean hands provides
that one who has been guilty of fraud, injustice or unfairness will
appeal in vain to a court of conscience, even though he may have kept
himself strictly within the law.”'* Wrongful conduct includes acts that
are “inequitable, unfair, dishonest, fraudulent, unconscionable, or in
bad faith,” or willful'* or illegal.*®

The most frequently stated comment on the unclean hands doctrine
is the Supreme Court’s observations in Precision Instrument Mfg. Co.
v. Automotive Maintenance Machine Co.'° The guiding doctrine in this
case is the equitable maxim that “he who comes into equity must
come with clean hands.” This maxim is far more than a mere banality.
It is a self-imposed ordinance that closes the doors of a court of equity
to one tainted with inequitableness or bad faith relative to the man-
ner in which he seeks relief, however improper may have been the
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conduct of defendant. That doctrine is rooted in the historic concept
of a court of equity as a vehicle for affirmatively enforcing the require-
ments of conscience and good faith.'” The rationale of the doctrine is
that “since equity tries to enforce good faith in defendants, it no less
stringently demands the same good faith from plaintiffs.”*®

As expressed by the U.S. Court of Appeals for the Seventh Circuit,
the equitable doctrine of unclean hands provides that “a court will not
adjudicate a case if a judgment for the plaintiff would encourage or
reward criminal or other unlawful activity.”" Thus, a “plaintiff cannot
rely on his own wrongful act to make a recovery.”® While the pri-
mary beneficiary of the unclean hands doctrine is defendants, another
beneficiary is the courts, as application of the unclean hands doctrine
“protects judicial integrity and promotes justice. It protects judicial
integrity because allowing a plaintiff with unclean hands to recover in
an action creates doubts as to justice provided by the judicial system.
Thus, precluding recovery to the unclean plaintiff protects the court’s,
rather than the opposing party’s interest.”*

Similarly with respect to the in pari delicto doctrine, the Supreme
Court in Bateman Eichler, Hill Richards, Inc. v. Berner,” explained that
“the doctrine is grounded on two premises-first, that courts shouldn’t
lend their good offices to mediating disputes among wrongdoers and
second, that denying judicial relief to an admitted wrongdoer is an
effective means of deterring illegality.”*

ESTOPPEL

Procedurally, courts generally consider an unclean hands defense
as merely an alternate designation of a traditional theory of estop-
pel.?* The doctrine is not a binding or absolute doctrine, but rather
one which a court may apply in its discretion,®and in exercising that
discretion the interest of the public is of paramount importance.?
In order to invoke the unclean hands doctrine defense, some courts
require a defendant to establish:

(i) That a party is seeking affirmative relief;

(i) Is guilty of conduct involving fraud, deceit, unconscionability,
or bad faith;

(iii) Directly related to the matter at issue;
(iv) That injures the other party; and

(v) Affects the balance of equities between the litigants.”
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The unclean hands doctrine renders a contract or agreement unen-
forceable.?®® although the ratification doctrine could apply to unclean
hands.? Defendants have the burden of establishing a plaintiff’s ineq-
uitableness or bad faith relative to the matter at issue,*® and at least
in the U.S. Court of Appeals for the Sixth Circuit, the conduct estab-
lishing unclean hands must be established by clear, unequivocal, and
convincing evidence .

Similarly, with respect to the in pari delicto defense, on a motion
to dismiss, a defendant must establish conclusively that the defense
applies.’> The doctrine does not apply to every unconscientious act
or inequitable conduct on the part of a plaintiff.* It is generally a fact
specific determination, which is why motions for summary judgment
on the defense are frequently denied.*

In Pfizer, Inc v. International Rectifier Corp.,> the U.S. Court of
Appeals for the Eighth Circuit stated that application of the unclean
hands doctrine is an “extreme sanction . . . [which] requires a [sub-
stantial] showing of fault, willfulness, or bad faith.”** Similarly, courts
in the U.S. Court of Appeals for the Second Circuit are generally
reluctant to invoke the unclean hands doctrine in all but the most
egregious situations.”” As noted above, under the traditional defini-
tion of unclean hands, a defendant seeking to interpose the defense
of unclean hands must show that the plaintiff’s fault is substantially
equal to that of the defendant.’® In Malbco Holdings, LLC v. Amco Ins.
Co., the Oregon district court indicated that “In quantitative terms,
the misconduct must be serious enough to justify a court’s deny-
ing relief on an otherwise valid claim. Even equity does not require
saintliness.”®

In some jurisdictions, the standard that defendants must satisfy is
more flexible. For example, Missouri courts have held that “the doc-
trine should be applied when it promotes right and justice by consid-
ering all of the facts and circumstances of a particular case.” Mere
negligence is not enough to trigger the unclean hands doctrine,* but
one’s conduct need not rise to the level of criminal activity to trigger
the doctrine.*

In applying the unclean hands doctrine what is material is not that
the plaintiff’s hands are dirty, but that the plaintiff dirtied them in
acquiring the rights the plaintiff now asserts, or that the manner of
dirtying renders inequitable the assertion of such rights against the
defendant.”® Thus, “misconduct unrelated to the claim for which it is
asserted as a defense does not constitute unclean hands.” This rela-
tionship requirement, which courts and commentators have expressed
in different ways,® has resulted in the narrowness of the doctrine’s
application.®® Similarly, courts typically do not apply the doctrine of
unclean hands where a defendant has suffered no harm as the result
of plaintiff’s action.’
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AFFIRMATIVE EQUITABLE DEFENSE

Unclean hands is an affirmative equitable defense,® not a cause
of action.” Thus, the equitable estoppel defense is unavailable if a
party has unclean hands.®® Because the affirmative defense of unclean
hands is equitable in nature, it cannot be raised as a defense to legal
claims.’! There may be no heightened pleading stands for the unclean
hands doctrine.>® It may be sufficient if the answer puts the plaintiff
on notice.” An affirmative defense such as unclean hands is rarely an
obstacle to typicality in seeking to defeat a class action.>

It would be very difficult successfully to raise the unclean hands
doctrine against the Department of Labor or other government agency.
As the court stated in Donovan v. Dorfman,” there are substantial
policy considerations militating against inhibiting enforcement of an
important regulatory scheme based on some alleged unclean hands
of the agency charged with™ enforcement.”® Generally, “the doctrine
of unclean hands may not be invoked against a government agency
which is attempting to enforce a Congressional mandate in the public
interest.””’

While there was some initial reluctance to apply the unclean hands
doctrine to enforcement suits brought under ERISA, “because its appli-
cation would significantly harm innocent parties, namely, participants
and beneficiaries,”® federal courts have considered and applied the
doctrine of unclean hands to bar a plaintiff’s recovery in an ERISA
action.” If a claim is equitable in nature under ERISA Section 502(a)(3),
the unclean hands doctrine is available as a defense.®

However, the Supreme Court’s decision in US Airways v. McCutchen®
limits the application of the unclean hand’s doctrine under ERISA.
While McCutchen does not specifically reference the unclean hands
doctrine, the unclean hands doctrine is similar to the doctrine of unjust
enrichment, and thus cannot be used to defend against an overpay-
ment counterclaim based on plan language.®

In Ellenburg v. Brockway,* the U.S. Court of Appeals for the Ninth
Circuit applied the doctrine of unclean hands in an ERISA action to bar
a plaintiff from recovering early retirement benefits under a defined
benefit pension plan. When plaintiff applied for benefits, he had not
yet attained the age for early retirement eligibility. However, in docu-
ments filed in connection with his application for benefits, the plaintiff
stated that his date of birth was three years earlier than his true date
of birth. After the plan trustees determined that plaintiff’s date of birth
was incorrect, they denied early retirement benefits to the plaintiff,
and plaintiff brought suit under ERISA to recover them.

The Ninth Circuit affirmed the district court’s judgment in favor of
the plan trustees because the plaintiff proceeded in bad faith in apply-
ing for early retirement benefits when he knew that he was not age
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eligible. The court concluded that the plaintiff’s true date of birth was
known to him. Therefore, when the plaintiff submitted documents
that he knew to be in conflict with other records of his birth date in
an attempt to receive retirement benefits, he acted in bad faith with
respect to his early retirement benefits, the right which he was now
asserting again. Because the plaintiff dirtied his hands in acquiring
the right that he was now asserting, the Ninth Circuit concluded that
equity barred him from seeking equitable relief.

In Anweiler v. Amer. Elec. Power Service Corp., the plaintiff alleged
that defendants breached their fiduciary duties under ERISA and
sought imposition of a collective trust on insurance policy proceeds as
equitable relief under ERISA Section 502(a)(3). However, the Seventh
Circuit relied on the doctrine of unclean hands to conclude that the
plaintiff was not entitled to such equitable relief because the record
showed that she did not come with clean hands.

In that case, the plaintiff’s husband received double disability benefits —
from his insurance company and the Social Security Administration —
for a period of six years before the insurance company learned of
the fact, which resulted in the insurance company’s overpayment of
benefits to him. The court stated that it was obvious from plaintift’s
own arguments that she knew at the time that her husband should
not receive double benefits. Therefore, despite defendant’s breach of
fiduciary duty, plaintiff had no equitable claim to the proceeds from
her husband’s life insurance policy.

The Second Circuit’s decision in Holm v. First Unum Life Ins.
Co.** provides an example of an ERISA case in which application
of the unclean hands doctrine was rejected. In that case, plaintiff
appealed the district court’s decision granting summary judgment to
the defendant, based on the plaintiff’s failure to exhaust his admin-
istrative remedies. Plaintiff asserted that the insurance company had
unclean hands because it was late in notifying him that his claim for
disability benefits was denied. He further asserted that it would be
inequitable for the defendant to defeat his cause of action based on
untimeliness when it also did not meet notice deadlines proscribed
in the plan.

Although the Second Circuit considered the unclean hands doc-
trine, it concluded that the doctrine was inapplicable to the defendant
on the facts of the case, because the defendant was neither a plaintiff
seeking to open the doors of a court of equity, nor a party seeking
any affirmative relief from the court, such as by asserting a counter-
claim. Further, even assuming arguendo that the doctrine could in
some manner be applicable to the defendant in this case, there was
nothing in the record to indicate that defendant’s conduct could be
treated as a transgression of equitable standards of conduct. Courts
have also held that a husband’s influence in obtaining service for his
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wife did not amount to unclean hands,® nor is unclean hands grounds
for suspension of pension rights.*

APPLYING THE DOCTRINE

In applying the unclean hands doctrine, it is important to identify
the party with the alleged dirty hands. For example, a plan and plan
sponsor are distinct legal entities, and even if the plan sponsor is
guilty of equitable misconduct, the plan will generally be innocent of
any wrongdoing.®’

Similarly, in McLemore v. Regions Bank,” the Sixth Circuit rejected
the defendant’s attempt to raise an unclean hands defense against a
trustee suing on behalf of ERISA plans, because the “ERISA plans are
innocent of any wrongdoing” and “any recovery would benefit only
the defrauded plans, and that barring the claims serves no deterring
function.”® In Castle v. Coben,” the U.S. District Court for the Eastern
District of Pennsylvania wrote that “When acting in equity, a court
must never lose sight of public policy as enunciated by Congress. . . .
In enacting ERISA, Congress was greatly concerned about the pension
rights due to workers for long years of service with their employer.
The trustees want to purchase a majority interest in PSA to benefit the
employees. To punish the employees for any wrongdoing of the trust-
ees would violate the Congressional policies.”

There is a split of authority with respect to assertion of the unclean
hands doctrine in collection actions under ERISA Section 515.7* District
courts that permit it state that ERISA Section 515 may foreclose certain
employer defenses which are based on the conduct of the parties who
negotiated and executed the writing but may not foreclose inquiry into
the action of the Fund itself in asserting those rights.”> As explained by
the district court in Upstate New York Engineers Health Fund v. John F.
and Jobn P. Wenzel Contractors, Inc.”” multiple courts in the Second
Circuit have recognized an important distinction between the defenses
considered in Benson v. Browne Moving and Storage, Inc.,”* which
depend on the formation and enforcement

of the collective bargaining agreement, ands defenses focused
on the actions of the funds, which typically are not parties to such
agreements.

CONCLUSION

While the unclean hands doctrine and the in pari delicto doctrine
appear infrequently in ERISA cases, practitioners should be aware of
their potential availability.
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