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IRS Temporarily Eases Witness and Notarization 
Requirements for Certain Retirement Plan 

Participant Elections

On June 3, the Internal Revenue Service provided temporary relief from the requirement in IRS regulations 
that certain participant elections must be witnessed in the physical presence of a plan representative or 
notary. While primarily intended to facilitate CARES Act coronavirus-related distributions and loans, this 
relief, which is retroactive to the beginning of the year and will be in effect until December 31, 2020, 
also applies to any participant election that needs to be witnessed in the physical presence of a plan 
representative or a notary with spousal consent.

The relief granted by IRS Notice 2020-42 eliminates, at least temporarily, one practical problem caused by 
the social distancing and stay-at-home measures currently in effect as a result of the public health emergency 
caused by the COVID-19 pandemic. The IRS notice allows plan administrators and participants to rely on 
remote electronic technologies for participant elections to receive plan distributions and loans; for spousal 
waivers to distributions and loans; and for spousal consents to non-spouse beneficiary designations.

For elections or consents witnessed by a notary public, the physical presence requirement is deemed 
satisfied if the notary’s state allows remote electronic notarization and the notary witnesses the election  
or consent through a live audio-video conference in accordance with state law requirements that apply  
to the notary.

For elections or consents witnessed by a plan representative, the physical presence requirement is deemed 
satisfied if the plan representative witnesses the election or consent through a live audio-video conference 
and the following additional requirements are satisfied:

1.	 The individual making the election or giving consent must show a valid photo ID to the plan 
representative during the audio-video conference;

2.	 The live audio-video conference must allow direct interaction between the conferees;

3.	 A legible copy of the signed document must be sent, by fax or electronically, to the plan representative 
on the day it was signed; and

4.	 The plan representative must acknowledge that the document has been witnessed and send the signed 
document, including the acknowledgment, back to the individual who signed it by means of a system 
satisfying IRS notice requirements.
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Plan sponsors and administrators should consider modifying their distribution, loan and beneficiary 
designation procedures to incorporate this new relief for the rest of 2020. After 2020, the IRS could  
decide to extend this relief, or Congress could pass legislation that would permit electronic notarizations.
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