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Respondeat superior’ (Latin meaning: “let the master answer,”),” is
a tort law doctrine based on principles of agency.? The doctrine is
also referred to as either vicarious liability or imputed negligence.
Although the origin of the doctrine dates back to early common
law when the servant was treated as property of the master,” it
has continued in effect. Respondeat superior claims in the ERISA
context may be made in one of two ways; while there is no circuit
split on this issue, there is a split of authority as to the manner in
which these claims should be addressed, and this article considers
these rulings.

he most frequently cited statement of the doctrine in current juris-

prudence is Judge Posner’s opinion in Konradi v. United States:
“The liability of an employer for torts committed by its employees—
without any fault on his part-when they are acting within the scope of
their employment,® the liability that the law calls ‘respondeat superior,
is a form of strict liability. It neither requires the plaintiff to prove fault
on the part of the employer nor allows the employer to exonerate
himself by proving his freedom from fault.””

Barry L. Salkin is Of Counsel at The Wagner Law group. He is a fellow of
the American College of Employee Benefits Counsel, and is the author
of numerous articles and book chapters dealing with employee benefits
issues.
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The Employee Retirement Income Security Act (ERISA), how-
ever, does not expressly create a rule of vicarious fiduciary liability.?
Professor Coleen Medill has suggested the following explanation as
to why that issue may not have been addressed: “In moving from
a one-dimensional trustee model to a multidimensional fiduciary
model, Congress did not attempt to address and anticipate all of the
potential complications. One of the omitted details was whether the
common law liability rules of respondeat superior would become
part of ERISA’s system for regulating the conduct of corporate fidu-
ciaries.” It is not surprising, therefore, that the Court of Appeals for
the Sixth Circuit indicated that whether vicarious liability can extend
to ERISA nonfiduciaries is a question “not easily answered,”'® and
the Court of Appeals for the Seventh Circuit described it as a “knotty
problem.”!!

“On the one hand, ERISA is a comprehensive statute that spells out
exactly who should be liable for what: engrafting extra common law
remedies'? on top of that is something that should not be done lightly.
On the other hand, we have Darden' and many other decisions telling
us that ERISA must be read against the backdrop of the common law
of agency (as well as other parts of the common law).”" It is also not
surprising that lower courts disagree over the extent to which ERISA
bars the application of federal common law in this area,” although it
is somewhat surprising the number of courts that have noted the split
of authority on this issue.!® There is, however, no Circuit split because
no Court of Appeals has explicitly rejected the concept of respondeat
superior for nonfiduciaries.'”” However, while the Ninth Circuit case
of Nieto v. Ecker'® does not speak directly to federal common law or
respondeat superior, one commentator has concluded that “it is a fair
assumption that the court would have ruled similarly in light of the
scope of its language,” and several cases in the Ninth Circuit have
concluded that a theory of respondeat superior is inconsistent with
core principles of ERISA.%

Respondeat superior claims in the ERISA context may be made
in one of two ways: more typically the allegation is nonfiduciary
liability through the agency relationship, although in some instances
plaintiffs argue that respondeat superior makes the principal a fidu-
ciary.? In this regard, litigants often plead nonfiduciary liability in
the alternative in the event that a court determines that defendants
are not fiduciaries.? Also, respondeat superior is a derivative claim,
so that if the employee/agent did not breach his or her fiduciary
duty,” or if the relationship of principal and agent has not been
established, there will be no determination if respondeat superior
applies.**

Courts that have addressed the split have concluded that four
Circuits® have explicitly recognized the doctrine?*~the Third,” the
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Fifth,?® the Sixth,? and the Tenth.*® While the Court of Appeals for the
Fourth Circuit has yet squarely to address the issue of vicarious liabil-
ity under ERISA ! the affirming of the District Court decision recogniz-
ing respondeat superior can be regarded as an implicit recognition of
respondeat superior under ERISA 3

The Court of Appeals for the Fifth Circuit has explained its ratio-
nale for applying the doctrine in the greatest detail. In Bannister v.
Ullman, the Fifth Circuit stated that “in the context of respondeat
superior liability, the issue is whether the principal, by virtue of its
de facto control over the agent, had control over the disposition
of plan assets.” The position of the Fifth Circuit on respondeat
superior has been questioned by both the Sixth Circuit*® and by
commentators.®

The Fifth Circuit jurisprudence is not the only instance in which
the principles of respondeat superior have been departed from
in the ERISA context. In Stanton v. Shearson Lehman/American
Express,*® a brokerage firm was held liable for the fiduciary acts of
its broker employees. The district court, however, did not adopt a
theory of strict liability. Rather, the district court concluded that the
broker-dealer would not be directly liable under ERISA unless it
fails to train and supervise its brokers with the care, skill, diligence,
and prudence that a prudent brokerage firm would exercise. If this
framework were to be generally applicable, then “imposing a rule
of vicarious liability under ERISA would be unlikely to result in
an increase in the monitoring costs associated with the employer’s
internal fiduciary employees. ERISA already imposes these monitor-
ing costs upon employers who appoint their employees as fiducia-
ries for the employer’s plan.”?’

With respect to the issue of whether respondeat superior can be
used to attach fiduciary status to a principal, several courts® have
rejected that approach, although there is contrary authority.* Some
courts take the view that respondeat superior fits comfortably within
the ERISA context. In Gifford v. Calco, Inc., the Alaska District Court
observed that “application of such a well established concept of
American jurisprudence as the doctrine of respondeat superior is
appropriately made a part of the formulation Congress authorized
under ERISA.® In Stuart Park Association Limited Partnership v.
Ameritech Pension Trust, the Illinois District Court stated that “It
is well established that an employee’s action within the scope of
employment are imputed to the employer, even in the ERISA con-
text.”! In Kling v. Fidelity Management,** in upholding the doc-
trine, the Massachusetts district court indicated that the defendant
failed to cite a single authority that evinces an intent within ERISA
to eliminate the vicarious liability of a corporation for the acts of its
employers or agents. Kling also relied upon the U.S. Supreme Court

BENEFITS LAW JOURNAL 3 VOL. 32, NO. 1, SPRING 2019



From the Editor

decision of Meyer v. Holley:*® “When Congress creates a tort action,
it legislates against a background of ordinary tort-related, vicarious
liability rules and consequently intends its legislation to incorporate
those rules.” In Stanton v. Shearson Lehman/American Express, the
District Court commented that making brand name brokerage firms
responsible for the employees’ violations of fiduciary duty served
ERISA’s protective purpose.

Those courts that have rejected the doctrine in the ERISA con-
text have done so on a variety of grounds. In re Mutual Funds
Investment Litigation, the district court explained “In line with the
‘two hats™® theory, however, any employee who performs services
on behalf of her employer’s benefit plan may serve two masters,
the company(as an employee) and the plan (as a fiduciary or agent
thereof). When an employee takes actions regarding the plan,
he is not ‘acting within the scope of his authority’ granted by the
employer, but rather that granted by the plan or plan fiduciary.
Accordingly, respondeat superior cannot create fiduciary status on
behalf of the employer, but could only give rise to liability where
the employer is otherwise a plan fiduciary as to the functions per-
formed by the agents.”®

In In re AOL Time Warner,” the district court explained that “there
is no reason to recognize an implied ERISA cause of action under
the doctrine of respondeat superior ... since the statute’s carefully
crafted and detailed enforcement scheme provides strong evidence
that Congress did not intend to authorize other remedies that it simply
forgot to incorporate expressly.”® In Goodman v. Crittenden Hospital
Association, Inc., the Arkansas district court concluded that “effec-
tively expanding ERISA liability though respondeat superior would
not fill a statutory gap. It would discombobulate the statutory bal-
ance.”® Woods v. Southern Company noted the absence of any express
contemplation of vicarious liability in the text or history of ERISA,
and Tool v. National Employee Benefit Services, Inc., rejected vicarious
liability because defining an entity as a fiduciary through common law
agency principles would expand the statute.

CONCLUSION

Absent a Court of Appeals decision specifically rejecting the respon-
deat superior doctrine in the ERISA context, this issue will not be
addressed by the Supreme Court, and even if there is a contrary circuit
court decision, it is questionable whether the Supreme Court would
address this particular split. In a circuit that has not decided the issue,
this article seeks to identify the arguments that have been advanced
by supporters of both positions.

BENEFITS LAW JOURNAL 4 VOL. 32, NO. 1, SPRING 2019



From the Editor

NOTES
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2d 552, fn.57 (S.D.N.Y. 2010); see also Gifford v. Calco, Inc., 2005 WL 984518 (D. Ala.
2005), stating that the standard for imposing liability under a vicarious liability theory
is the Restatement (Second) of Agency and Goodman v. Crittenden Hospital Assn.,
Inc., 2015 WL7016992, (E.D. Ark. Nov. 12, 2015) (referring to respondeat superior as
“a venerable agency principle.”).

4. Firestone, supra n.2 at 40.
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¢/- Robert Neuner, “Respondeat Superior in the Light of Comparative Law,” 4 Louisiana
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on the part of the employer is the basis of vicarious liability; for if it is assumed to
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remedy nor a cause of action; it’s a principle of liability-holding A responsible for B’s
actions because the two are one in the law’s eyes”); ¢f Gifford v. Calco, Inc., supra n.3,
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14. Howell v. Motorola, Inc., supra n.11; the court did not answer the question,
because vicarious liability is a derivative liability, and the agent/employee did not
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25. In Goodman v. Crittenden Hospital Assn., Inc., supra n.3, the court, citing Howell
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based on ERISA’s adoption of general agency principles, and respondeat superior’s
pedigree in that law.”

26. In Re Wilmington Trust Co. ERISA Litigation, 943 F. Supp. 2d 478 (D. Del. 2013).

27. McMahon v. McDowell, 794 F. 2d. 100, 109 (3" Cir), cert. den. 479 U.S. 971 (1986).
In Goodman v. Crittenden Hospital Assn., Inc., supra n.3, the district court commented
that the Third Circuit adopted the doctrine “with little analysis.”

28. American Fed'n of Unions Local 102 Health & Welfare Fund v. Equitable Life
Assurance Soc’y, 841 F. 2d 658 (5th Cir. 1988).

29. Hamilton v. Carrell, 243 F. 3d 992, 1001-1002 (6th Cir. 2002) (in dicta stating that
respondeat superior may be a source of liability).

30. NFL Scouting, Inc. v. Continental Assurance Co., 931 F.2d 646 (10th Cir. 1998). In
Goodman v. Crittenden Hospital Assn., Inc., supra n.3, the district court commented
that the Tenth Circuit adopted respondeat superior in the ERISA context “with little
analysis.”

31. Meyer v. Berkshire Life Ins. Co., 250 F. Supp. 2d. 544 (D. Md. 2003), fn.27, aft’'d 372
F. 3d 261 (4th Cir. 2004).

32. Humpbhreys, supra n.1 at 1699-1701.

33. Bannister v. Ullman, supra n.23, quoted in In Re RCN Litigation, 2006 WL 753149
(D.N.J. Mar. 21, 2006); see also Ed’s Automatic Transmission Service v. Southwestern
Life Ins. Co., supra n.6 (to establish defendant’s vicarious liability under the common
law doctrine of vicarious employment, plaintiff must establish (i) that the agent acted
as a fiduciary; (i) that the agent breached his or her fiduciary duty to the plan while
acting in the scope of his or her employment; and (iii) the principal actively and know-
ingly participated in the breach); Hanlon v. Melillo, 2004 WL 2049337 (N.D. Tex. Sept.
7, 2004); In re Dynegy, Inc. ERISA Litigation, 309 F. Supp. 2d 861 (S.D. Texas 2004);
courts in other jurisdictions have followed Bamnnister v. Ullman, see, e.g., Crowley v.
Corning, Inc., 234 F. Supp. 2d 22 (W.D.N.Y. 2002) and 2004 WL 763873 (W.D.N.Y. Jan.
14, 2004); other courts have commented that courts that have recognized claims based
upon a theory of respondeat superior have required factual allegations that support
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a claim that the corporation exercised de facto control over ERISA employees; see In
re Bank of America Corp., supra n.16, and Woods v. Southern Co., supra n.16 at fn.12.

34. Hamilton v. Carrell, supra n.29 at 1001-1002.

35. Humphreys, supra n.1 at 1697-1698; (“In holding that respondeat superior against
nonfiduciaries is viable, American Federation recreated the doctrine in an unorthodox
form of direct liability. This conception of respondeat superior is strikingly close to
ERISA’s functional definition of fiduciary, making the Fifth Circuit’s interpretation and
application almost certainly wrong as a doctrinal matter”); See also Woods v. Southern
Co., supra n.16; (“It would be difficult to envision a situation in which a principal
would be liable under a respondeat superior theory without also being a functional
fiduciary”).

30. Stanton v. Shearson Lebman/American Express, 631 F. Supp. 100, 104-105 (N.D.
Ga. 19806).

37. Medill, supra n.7 at 258.

38. National Management Association, Inc. v. Transamerica Financial Resources,
Inc., 197 F. Supp. 2d. 1016 (S.D. Ohio 2002). (The fact that an individual’s conduct
may be arguably sufficient to make one an ERISA fiduciary is insufficient by itself to
render his principal a fiduciary. “In determining whether to impose a fiduciary sta-
tus, the Sixth Circuit appears to have endorsed looking to the conduct of the party
at issue, not to that of its agents”); Walken v. Massachusetts Financial Services Co.,
2006 WL 734796 (D.Md. Feb. 27, 2006). (“A principal can be held liable for its agent’s
violation of ERISA only if the principal is an ERISA fiduciary to begin with”); Walsh
v. Marsh McLellan Cos., 2006 WL 734899 (D. Md. Feb. 27, 2006); In re Mutual Funds
Investment Litigation, 403 F. Supp. 2d 434(D. Md. 2005); In re Morgan Stanley ERISA
Litigation, 696 F. Supp. 345 (S.D.N. Y. 2009). (“While corporations may act through
agents, not every action of a corporate employee can be attributed to the corporation.
In the ERISA context, a company does not become a fiduciary merely because its
employee is a fiduciary”); Dupree v. The Prudential Insurance Co. of America, 2007
WL 2263892 (S.D. Fla. Aug. 7, 2007) (Prudential cannot be considered a fiduciary sim-
ply because the committee members performing these actions were its employees);
United Centrifugal Pumps v. Schotz, 1991 WL 274232, fn.5 (N.D.Cal. June 12, 1991)
(dismissing an ERISA breach of fiduciary duty claim based on the allegation that
defendant was a vicarious fiduciary and concluding that “nothing in ERISA suggests
that Congress intended the wholesale importation of the common law of agency and
vicarious liability into the fiduciary provisions of the Act™); Kannapien v. Quaker Oats,
507 F. 3d 629 (7th Cir. 2007) (a finding that a plan administrator may breach a fiduciary
duty vicariously through the actions of a nonfiduciary would vitiate our requirement
that an ERISA claim for breach of fiduciary duty must be asserted against plan fiducia-
ries); Kenseth v. Dean Health Plan, 610 F. 3d 452, 465 (7th Cir. 2013) (same).

39. See, e.g., Jones v. Sun Edison, 2014 WL 1213471 (E.D.Mo. Mar. 24, 2004) (conclud-
ing that defendants were de facto fiduciaries and explaining under basic principles
of corporate law, defendant company “is imputed with knowledge of its officers and
employees...regarding the alleged misconduct, even if such knowledge is not commu-
nicated to the [plan sponsor|”; Kling v. Fidelity Management, supra n.9; (Defendants
have failed to cite a single authority that evinces an intent within ERISA to eliminate
the vicarious liability of a corporation for the acts of its employer agents).

40. Gifford v. Calco, Inc., supra n.3.

41. Stuart Park Ass’n Ltd. Partnership v. Ameritech Pension Trust, 846 F. Supp.701
(N.D. IIl. 1994); the case is discussed in Humphreys, supra n.1 at 1694-1695.
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42. Kling v. Fidelity Management, supra n.9.
43. Meyer v. Holly, supra n.7.

44. The District Court in Goodman v. Crittenden Hospital Assn. Inc., supra n.3, dis-
agreed with this analysis in Kling, stating that ERISA is not reducible to a tort statute;
Meyer v. Holley, supra n.7, is also discussed in Humphries, supra n.1 at 1706-1707,
and quoting from the case the principle that “abrogation of the doctrine of respondeat
superior liability should not be inferred from a federal statute in the absence of an
express Congressional intent.”

45. Pegram v. Herdrich, 530 U.S. 211, 215 (2000).

46. In re Mutual Funds Investment Litigation supra n.38, fn.15; ¢f. In re Williams Co.
ERISA Litigation, 271 F. Supp. 2d 1328, 1338 (N.D. Okla. 2003) (“Williams, as settlor or
sponsor of the plan, does not act as a fiduciary”).

47. In re AOL Time Warner, 2005 WL 563166 (S.D.N.Y. Mar. 10, 2015).

48. Id. at 4, fn. 5, citing Mertens v. Hewitt Associates, 508 US 248,254 (1993); In re AOL
Time Warner was followed in Harris v. Finch, Pruyn Co., 2008 WL 2064972 (N.D.
N.Y., May 13, 2008); ¢f. Aull v. Cavalcade Pension Plan, 185 FRD 618 (D. Colo. 1998);
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“The Mertens dictum, however strong, cannot be read to overcome the Tenth Circuit’s
holding in National Football Security,” although “Mertens raises serious questions
about a plaintift’s ability to extend ERISA liability beyond one who falls within ERISA’s
definition of fiduciary”; ¢f. Humphreys, supra n.1 at 1685: “The Supreme Court has
left substantial ambiguity regarding ERISA’s scope, and absent a clear pronouncement
from the Court, or a clarification from Congress, lower courts should not read ERISA
forbidding a potential useful theory of liability.”

49. Goodman v. Crittenden Hospital Ass’n, Inc., supra n.3 at 4.
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