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Chapter 1 – Who and What are Fiduciaries?

A tthe core of ERISA is the requ irementthatid entifiable persons take responsibility for
the ad ministration of retirementand welfare benefitplans.These people are called fid u ciaries
and this title (whethergiven formally orassigned becau se of fu nctions performed by aperson)
comes withsignificantresponsibilities associated withmanagingan ERISA plan.This book
seeks to clarify who has these fid u ciary responsibilities,whatthose responsibilities are,the
relevantrecentchanges in the law,and how to avoid liability as aplan fid u ciary.

A ny d iscu ssion of the fid u ciary’s bu rd en mu stbegin withad iscu ssion of who is a
fid u ciary.B ecau se of the significantvariances between d ifferentstate laws,this bookwill
primarily focu s on the ERISA ru les forfid u ciaries and notcoord inate state ru les withregard to
tru sts and non-qu alified plans.Thu s,to d etermine who is an ERISA fid u ciary,the firstqu estion
is “whatis covered by ERISA ?”

What is ERISA?

The Employee RetirementIncome Secu rity A ctof 197 4,as amend ed (“ERISA ”)is a
fed erallaw thatestablishes ru les and regu lations forthe ad ministration of volu ntarily created
pension orhealthplans.ERISA covers allplans established ormaintained by eitheran employer
engaged in commerce oran ind u stry affectingcommerce orany employee organization
representingemployees engaged in commerce orin an ind u stry affectingcommerce.1 The types
of plans covered u nd erERISA can inclu d e:pension benefitplans,su chas d efined benefit
pension,profitsharingand 401(k)plans and welfare benefitplans (consistingof,amongothers,
healthinsu rance,longterm d isability and d entalinsu rance plans).

A s its title su ggests,ERISA is primarily d esigned to ensu re the secu rity of retirement
income benefits forthose who were promised su chbenefits.ERISA d oes this throu ghavariety
of mechanisms.The statu te requ ires d isclosu re of key information abou tthe plan,establishes
minimu m stand ard s forthe vestingand accru alof benefits,and mand ates an internalgrievance
process forthe plan,amongotherprovisions.

ERISA requ ires persons withau thority oversu chplans ortheirassets to properly manage
them and ensu re thatnu merou s technicalrequ irements are met.These people are ERISA
fid u ciaries.They are charged withmaintainingthe plan’s legalstatu s and ensu ringthat
participants and beneficiaries have theirbenefits properly managed and receive accu rate
information abou tthe goings on of the plan.

The ERISA Fiduciary

1 ERISA § 4(a)(1)-(3).C ertain types of plans thatare provid ed by employers oremployee organizations are
exempted from ERISA .These inclu d e governmentalplans,chu rchplans,plans existingsolely forthe pu rpose of
complyingwithworker’s compensation laws,plans maintained ou tsid e of the United States and excess benefitplans.
See ERISA § 4(b)(1)-(5).
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Fid u ciary statu s entails significantresponsibilities,yetitis notalways clearwho is a
fid u ciary.A plan can have more than one fid u ciary,althou ghevery plan is requ ired to have at
leastone.A ny person who meets the d efinition of afid u ciary has the responsibilities of a
fid u ciary.2 Und erERISA ,aperson is afid u ciary if he:

(i) Exercises any d iscretionary au thority ord iscretionary controlwithrespectto the
managementof the plan,orexercises any au thority orcontrolwithrespectto the
managementord isposition of plan assets

(ii) Rend ers investmentad vice forafee orothercompensation,d irectorind irect,with
respectto any plan asset,orhas any au thority orresponsibility to d o so;or

(iii) H as d iscretionary au thority ord iscretionary responsibility in the ad ministration of
the plan.3

N ote thatsatisfaction of any one of these requ irements resu lts in fid u ciary statu s;itis not
necessary to satisfy allthree.These three criteriaare fu nctionaltests ford eterminingwho is and
who is notafid u ciary.W hile there are fid u ciaries named in the plan d ocu ment,ERISA more
clearly envisions,as d emonstrated by the d efinition of afid u ciary,givingthis statu s to those who
actlike fid u ciaries.D etermination of fid u ciary statu s is afactintensive inqu iry thatpresents a
mixed qu estion of factand law and is situ ationalorfu nctional. H ere is asmallsample of acts
thathave been held to create fid u ciary statu s:

 A ppointingotherplan fid u ciaries
 Selectingplan investmentvehicles
 Rend eringinvestmentad vice forafee
 Selecting,monitoring,ornegotiatingcompensation forathird party service provid er
 Exercisingd iscretion in approvingord enyingbenefits

Eachof these actions involves d iscretionary d ecisions thataffectthe managementand
ad ministration of the plan orassets whichis why they have been held to be acts of afid u ciary.

A ctinglike afid u ciary is notthe only way to become afid u ciary.Und erERISA §
402(a)(1),the plan d ocu mentis requ ired to name atleastone fid u ciary forthe ad ministration of
the plan.This person,whetherornothe exercises d iscretion overthe plan orits assets,is a
fid u ciary becau se he has the legalau thority to exercise su chd iscretion,and thu s the d u ty to
ensu re compliantactions.Ind ivid u als listed as tru stee orplan ad ministrators can also be
consid ered fid u ciaries (thou ghnotalways in the case of ad ministrators).O thers potentially can
be fid u ciaries as well.Service provid ers,su chas C P A s,attorneys,investmentad visors and
brokers can allbecome fid u ciaries based u pon the extentof theirinvolvementin plan d ecisions.4

W hile afid u ciary may be responsible forabreachof d u ty by otherfid u ciaries,aproper

2 Thou gh,some fid u ciaries may nothave the fu llresponsibilities of afid u ciary and may be limited to only the d u ties
thatthey are responsible for.Fid u ciaries may also be liable forthe wrong-d oings of otherfid u ciaries.Formore
information,see infra C h.7 .
3 ERISA § (3)(21)(A )(i)-(iii).
4 See infra. C h.4 formore information on the d u ties of service provid ers.
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d elegation of au thority and monitoringthe d esignee of fid u ciary powers can avoid legal
liability.5

The stand ard s forbecomingafid u ciary can be fu rtherclarified throu ghad escription of
whatd oes notqu alify as fid u ciary cond u ct;thu s,pu rely ministerialacts d o notend ow aperson
withfid u ciary statu s.C alcu latingbenefits,maintainingrecord s,and processingbenefits claims
are allactions thatare ministerialand d o notrequ ire d iscretion on the partof the employee.
C onversely,u singprocessed information to d etermine whethersomeone willreceive benefits is
more likely to be consid ered afid u ciary actbecau se of the d iscretion involved .

5 See infra. C h.6 formore information on limitingfid u ciary d u ties



{ 99902/A 061607 2.1} 4

Diagram 1: Determining if an Individual is a Plan Fiduciary

IN STRUC TIO N S:Use the flowchartbelow to d etermine if an ind ivid u alis aplan fid u ciary.

Y es

N o

Y es

N o

Y es

N o

Y es

N o

Y es

N o

Note: Ind ivid u als who have committed certain crimes may notserve as fid u ciaries.

Note: The testto d etermine fid u ciary statu s is afu nctionalone (i.e.,aperson orentity that,in practice,
has orexercises any d iscretionary au thority orcontrolwithrespectto the plan,is consid ered afid u ciary).

Note: C ertain bu siness d ecisions relatingto the plan (e.g.,ad optingorterminatingaplan)are not
fid u ciary actions if cond u cted on behalf of the bu siness,notthe plan.A n ind ivid u alwho implements
bu siness d ecisions,however,can be afid u ciary (e.g.,bu yingplan termination annu ities wou ld be a
fid u ciary act).

Is the ind ivid u alid entified in the plan d ocu mentor
throu ghaprocess d escribed in the plan d ocu mentas
havingau thority overplan operations (e.g.,plan
ad ministratorortru stees)?

D oes the ind ivid u alhave orexercise d iscretionary
au thority orcontroloverthe managementof the plan?

The
ind ivid u al
is aplan

fid u ciary.

The
ind ivid u alis
N O T aplan
fid u ciary.

D oes the ind ivid u alhave orexercise d iscretionary
au thority orcontroloverthe managementor
d isposition of plan assets?

D oes the ind ivid u alrend erinvestmentad vice to a
plan fid u ciary forafee,d irectly orind irectly,on a
regu larbasis pu rsu antto amu tu alu nd erstand ingthat
the ad vice willbe ind ivid u alized based on the need s
of the plan and willserve as aprimary basis forthe
plan fid u ciary’s investmentd ecisions?

D oes the ind ivid u alhave orexercise any
d iscretionary au thority ord iscretionary responsibility
in the ad ministration of the plan?
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The Significance of Being a Fiduciary

D ecision makingau thority overan ERISA plan entails certain obligations to the
participants of thatplan.Failu re to meetthese responsibilities can resu ltin significantliabilities
forthe breachingfid u ciary.Fid u ciaries are personally liable forlosses cau sed by theirbreaches;
lostfu nd s come from the fid u ciary’s pocket,notthe plan’s.L ikewise,u nju stenrichmentor
earnings mu stbe d isgorged .Thu s,fid u ciaries mu stbe keenly aware of theirobligations to the
plan;otherwise they may be on the wrongend of alawsu itfrom the D O L ,IRS orfrom the plan’s
participants and beneficiaries.

The Duties of a Fiduciary

Fid u ciaries have agenerald u ty of loyalty to the plan they serve.Fid u ciaries mu st
d ischarge theird u ties solely in the interestof the participants and beneficiaries of the plan.This
d u ty has been broken d own into fou rd istinctd u ties thatencompass the primary responsibilities
of afid u ciary.These d u ties,as listed in ERISA § 404(a)(1),are:the d u ty of pru d ence,the
exclu sive pu rpose ru le,the d u ty to d iversify,and the governingd ocu ments ru le.In ad d ition to
these affirmative d u ties,there are specific prohibitions on fid u ciary cond u ct,namely the
prohibited transaction ru les,thatpreventthe plan and fid u ciaries from engagingin some cond u ct
thatis d eemed inappropriate.

The Duty of Prudence

ERISA Fid u ciaries are held to ahighstand ard of d ecision-makingexpemplified by the
d u ty of pru d ence.Section 404(a)(1)(B )of the statu te articu lates this d u ty by requ iring
fid u ciaries to act:

“withthe care,skill,pru d ence,and d iligence u nd erthe
circu mstances then prevailingthatapru d entman actingin alike
capacity and familiarwithsu chmatters wou ld u se in the cond u ct
of an enterprise of alike characterand withlike aims.”

The d u ty of pru d ence imposes avery highstand ard on fid u ciary cond u ct.Fid u ciaries
mu stactas apru d entperson withsu bjectmatterexpertise wou ld actin asimilarsitu ation.Thu s,
fid u ciaries mu stknow whatthey are d oing,orconsu ltothers who d o,before makingd ecisions
thataffectthe plan.

The resu lts of su chd ecisions are often notas importantas the process by whichthe
d ecision was mad e.Fid u ciaries are repsonsible forproperly investigatinginvestmentmenu s and
cou rses of action to ensu re thatthey serve the goals of the plan.M arkets can flu ctu ate and even
the mostexperienced investorcan make ad ecision thattu rns sou r.Itis importantto ensu re that
d u e d iligence was performed in makingad ecision,regard less of the resu lt.The d u ty of
pru d ence requ ires fid u ciaries to investigate the merits of existingand proposed investments and
in the process to collectand give appropriate consid eration to allrelevantinformation before
makinginvestmentd ecisions.6

6 See, e.g.,Donovan v. Cunningham,7 16 F.2d .1455(5th C ir.198 3),cert. denied,469 U.S.10 7 2 (198 4).
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Since the d u ty of pru d ence is largely proced u ral,fid u ciaries are encou raged to create and
maintain an investmentpolicy statement(“IP S”),settingou tthe proced u res by whichthe plan
willd etermine whichinvestmentopportu nities to pu rsu e and /orofferto participants. A n IP S
likely willinclu d e astatementof the plan’s investmentobjectives,gu id elines forselecitngand
changinginvestments,and ad escription of the roles of plan fid u ciaries.The D O L encou rages
fid u ciaries to establishan IP S to fu lfiltheird u ty of pru d ence.7 O therplan proced u re d ocu ments
also serve this pu rpose and are recommend ed forany proced u rald ecisions thatfid u ciaries may
encou nter.

In ad d ition to the proced u ralrequ irements of the d u ty of pru d ence,there is asu bstantive
elementthatfid u ciaries mu stfollow whereby the investigation and evalu ation of an investment
orinvestmentcou rse of action mu stbe performed withthe knowled ge of an experienced
investmentfid u ciary.This is astand ard thatmany fid u ciaries may be u nable to meet,especially
those withou tsignificantfinancialexperience.The necessary financialanalysis requ ires d evising
an appropriate IP S,regu larly cond u ctingreviews of the plan investments to ensu re thatthey
remain appropriate,d efiningthe role of the variou s investments in the investmentmenu when
applicable,collectingappropriate financialinformation on potentialinvestmentoptions,and
execu tingfid u ciary d ecisions in atimely and appropriate manner.Even if aplan sponsoror
otherplan fid u ciaries are incapable of expertly gatheringthis information and making
appropriate d ecisions,they are stillheld to the stand ard of an expert.W hen possible and
certainly when the sponsorand fid u ciaries are notfinancialexperts,plans shou ld seekthe ad vice
of experts to gu id e theird ecision-makingprocess.M eetingwithsu chexperts regu larly can also
be of assistance in satisfyingafid u ciary’s d u ty to pru d ently monitorthe cu rrentinvestment
options.

O f cou rse,investmentd ecisions are only one example of acts thatfallu nd erthe d u ty of
pru d ence.A ny d ecision afid u ciary makes regard ingthe plan mu stbe mad e withallnecessary
pru d ence.Thu s,fid u ciaries shou ld ensu re thatthey gatherallrelevantinformation regard ing
otheractions they plan to take (e.g.,d ecisions regard ingbenefitclaims)and shou ld id ealy have
proced u ralgu id elines in place to make su re thatallrelevantissu es have been consid ered .

The Exclusive Purpose Rule

Fid u ciaries mu stactwiththe exclu sive pu rpose of provid ingbenefits to participants and
theirbeneficiaries and d efrayingreasonable expenses of plan ad ministration.8 Known as the
exclu sive pu rpose ru le,this provision requ ires thatallotherinterests be su bord inated to the
interests of the plan’s beneficiaries,inclu d ingalternative interests of the plan sponsorora
fid u ciary.Thu s,fid u ciary d ecisions willbe ju d ged solely on the basis of theirpotentialcosts and
benefits to the plan.A cts thatwaste assets ord o notfu rtherthe goals of the plan cannotbe
taken.A d d itionally,any misappropriation orinappropriate d issipation of plan assets willalso
constitu te aviolation of the exlu sive pu rpose ru le.

7 D O L Interpretive B u lletin 08 -2,Interpretive Bulletin Relating to the Exercise of Shareholder Rights and Written
Statements of Investment Policy, Including Proxy Voting Policies or Guidelines,29 C FR 2509.08 -2.
8 ERISA § 404(a)(1)(A ).
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Service Provider Fees

The exlu sive pu rpose ru le frequ ently comes into play regard ingthe issu e of service
provid erfees.Services generatingthese fees,like otheru ses of plan assets,need to be pru d ently
selected ;otherwise the expend itu re may waste plan assets.The D O L provid es gu id elines to
ensu re thatfid u ciaries are properly selectingfee arangements.Thu s,compensation paid to
service provid ers mu stbe reasonable,the reasonableness of compensation can only be
d etermined withsu fficientinformation abou tfees,and su fficientinformation mu stbe gathered
throu ghan objective process d esigned to d etermine the qu alifications of the provid er,qu ality of
services,and reasonableness of fees in lightof the services.B oththe resu ltingfees and the
proced u re forensu ringtheirreasonableness are relevantfactors in d eterminingwhethera
fid u ciary has been d u tifu lin his actions.Thu s,as withchoosinginvestments,the process for
choosingservice provid ers shou ld be record ed .Forfees relatingto investmentservices,the IP S
is an appropriate place to place these proced u res;fees forad ministrative service provid ers can be
located in aseparate Fee P olicy Statement.

The measu res taken to evalu ate bothinvestmentand ad ministrative fees are similar.W ith
bothtypes of fees,fid u ciaries shou ld obtain information on the services orinvestments to be
provid ed .This willinclu d e information abou tthe qu alifications of the people thatwillbe
provid ingservices,totalfees,how fees are d etermined ,etc.This information shou ld be
compared to those of competitors.In some cases,acompetitive bid d ingsystem wou ld make this
process more efficientand potentially d rive d own costs.A d d itionally,when comparing
competitorfees,establishingru les thatallow forsimple,baseline comparisons of the competitors
(“benchmarking”)willstreamline the process and ensu re thatthe id ealou tcome is ensu red for
the plan.W ithou tsu chmetrics forcomparision,the plan is attemptingto compare apples and
oranges and fid u ciaries may be responsible forlaterd isagreements overhow the plans shou ld be
measu red againsteachother.C reatingand followingproced u res established in ad vance will
make itmore likely thatreasonable fees are paid .

Conflicts of Interest

A notherproblem whichmay arise u nd erthe exclu sive pu rpose ru le is potentialconflicts
of interest.If afid u ciary has conflictingobligations he orshe is requ ired to actin the best
interestof the ad ministration of the plan.The d u ty of loyalty to the plan tru mps otherd u ties that
afid u ciary may have.C onflicts of interestare d iscu ssed in more d etailin C hapter9.

The Duty to Diversify

In ad d ition to actingpru d ently and loyally servingthe plan’s interests,fid u ciaries are
obligated to ensu re thatplan assets are ad equ ately d iversified so as to avoid the riskof large
losses.9 The key aspectof this d u ty is to preventplan assets from beingexposed to risks of
highly concentrated investments.There are no setru les on whatis asu fficientamou ntof
d iversification foraplan.Fid u ciaries shou ld generally investin abroad variety of assetclasses

9 ERISA § 404(a)(1)(C ).
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and avariety of options within those classes to ensu re thatthe plan’s assets are properly
d iversified .

The d u ty to d iversify and the d u ty of pru d ence,when combined ,requ ire thatfid u ciaries
monitorplan investments.Itis notenou ghto investassets and then sitbackand letthe market
work.Fid u ciaries need to monitorassets to ensu re thatthey are servingtheirintend ed pu rpose in
the contextof the plan’s overallinvestmentobjectives.Thu s,if an investmentassethas recently
become very risky,whereas itwas originally thou ghtof as asafe investment,the fid u ciary need s
to take measu res to ensu re thatthe preservation of valu e originally sou ghtby the plan is
maintained .

D iversification can also serve as asafegu ard againstfid u ciary liability in certain
circu mstances.If plan participants d ecid e theirown investmentallocations and the plan has a
broad range of investmentalternatives,then afid u ciary willnotbe held responsible forthe
investmentd ecisions of the plan participant.10 C onversely,if the plan d oes nothave abroad
range of investmentalternatives,then fid u ciaries are responsible forparticipantd irected
investments,even thou ghparticipants may choose aparticu larcou rse of action.

The Governing Documents Rule

ERISA explicitly requ ires thatfid u ciaries act“in accord ance withthe d ocu ments and
instru ments governingthe plan,”so longas su chd ocu ments d o nototherwise violate other
ERISA provisions.This requ irementis straightforward :follow the plan d ocu mentu nless it
violates some otherlegalrestriction.11

C onsid eringthatfid u ciaries are responsible forfollowinggoverningd ocu ments,new
fid u ciaries and ad visers ou ghtto d o theird u e d iligence by examiningthese d ocu ments to ensu re
theirown compliance and the compliance of others.D ocu ments thatshou ld be reviewed are:
the plan d ocu ment,tru stagreement,any d etermination oropinion letters abou tthe plan from the
IRS,the Su mmary P lan D escription (“SP D ”),the IP S and any otherpolicy statements,all
su mmary investmentinformation,safe harbornotices,Su mmary A nnu alReports,Form 5500
filings and plan testingrecord s.Fid u ciaries shou ld also consid ercheckingin withthe plan’s
ongoingrecord keeper.Finally,fid u ciaries shou ld ensu re thatallthe variou s plan d ocu ments are
consistentwitheachother.12

10 See ERISA § 404(c)and the regu lations promu lgated thereu nd erforinformation abou twhatconstitu tes abroad
range of investmentalternatives.These issu es are also d iscu ssed in fu rtherC h.7 .
11 ERISA § 404(a)(1)(D ).
12 Recently,the Su preme C ou rtfou nd thatfid u ciaries are notliable u nd erERISA § 502(a)(1)(b)forinconsistencies
between the plan d ocu mentand the SP D .The cou rtd id ind icate in d ictathatequ itable relief may be granted when
an SP D improperly d etails benefits in excess of whatthe plan d ocu mentactu ally ind icates.See CIGNA Corp. v.
Amara,131 S.C t.18 8 6 (2011).A d d itionally,potentialliability stillexists formisrepresentinginformation abou tthe
plan.See, e.g.,Varity Corp. v. Howe,516 U.S.48 9,506 (1996)(hold ingthatplan ad ministrators violated their
fid u ciary d u ties when they lied to plan participants in ord erto getthem to switchplans).
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Prohibited Transactions

In ad d ition to the affirmative d u ties imposed by ERISA on fid u ciaries,there are also
explicitprohibitions on engagingin certain cond u ct.These prohibitions preventthe plan from
participatingin certain types of transactions withcertain specific parties related to the plan.
P rohibited transactions are d iscu ssed in C hapter9.

Settlor Functions

There are also certain acts thatfallou tsid e of ERISA fid u ciary responsibilities,most
notably,settlorfu nctions.These are acts by an employerorplan sponsorthataffectthe plan,bu t
are otherwise ex emptfrom the trad itionalfid u ciary d u ties.Settlorfu nctions typically inclu d e
basic bu siness d ecisions abou tthe establishment,termination,ord esign of aplan.A s the 11th

C ircu itC ou rtof A ppeals has noted ,“the ERISA scheme envisions thatemployers willactin a
d u alcapacity as bothfid u ciary to the plan and as employer.ERISA d oes notprohibitan
employerfrom actingin accord ance withits interests as employerwhen notad ministeringthe
plan orinvestingits assets”.13

Employeractions,whichare primarily bu siness d ecisions,willnotfallu nd erERISA ’s
requ irements.ERISA d oes notcompelemployers to refrain from actions thathave an impacton
plan finances orad ministration when these effects are collateralin natu re.14 The stand ard ,as
withthe stand ard forbeingafid u ciary,is whetherthere is d iscretionary ad ministration of the
plan.Thu s,d ecisions regard ingthe establishmentof the plan,d esign mod ifications to the plan,
ortermination of the plan willnotrequ ire the same loyalty to participants and beneficiaries as
wou ld otherd ecisions affectingplan ad ministration orinvestment.

The implications of settlorfu nctions go fu rtherthan notbeingbou nd by ERISA fid u ciary
d u ties.The d istinction between settlorand non-settlorfu nctions is relevantford eterminingfees
thatcan be paid ou tof plan fu nd s and those fees thatmu stbe paid by the sponsoringbu siness.
C osts incu rred in makingd ecisions abou tplan d esign cannotbe paid by the plan (i.e.costs of
settlorfu nctions cannotbe paid by the plan),whereas the costof implementingplan d esign
changes may be paid by the plan.N on-settlorcosts may inclu d e new actu arialreports,
d etermination letters from the IRS and commu nicatingchanges to participants and beneficiaries,
as wellas othercompliance costs.15

Liability for Breach of Fiduciary Duty

A civilaction forbreachof fid u ciary d u ty may be brou ghtby the Secretary of L abor,any
participant,aplan beneficiary,oranotherplan fid u ciary.16 Thu s,many parties have stand ingto
su e,increasingthe probability thatany fid u ciary breachwillbe litigated .

13 Phillips v. Amoco Oil Co.,7 99 F.2d 1464,147 1 (11th C ir.198 6).
14 Id. at7 18
15 See ERISA A d visory O pinion 2001-01A (U.S.D ep't.of L abor,2001).The A d visory O pinion provid es six u sefu l
hypotheticals thathelpd istingu ishbetween settlorfu nctions and fid u ciary fu nctions,as applied to the paymentof
fees.
16 ERISA § 502(a)(2).
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The potentialremed ies available to su ccessfu lplaintiffs are also consid erable.
Fid u ciaries are personally liable forthe consequ ences of the breaches they commit.This liability
requ ires fid u ciaries to make good any losses to the plan thatoccu rred becau se of the breach.17

A d d itionally,any personalprofits thatoccu ras aresu ltof the breachmu stbe d isgorged to the
plan.18 In ad d ition to these monetary penalties,equ itable remed ies may be available as the cou rts
d eem appropriate whichmay inclu d e removalof fid u ciary statu s.

In ad d ition to the equ itable remed ies and makinggood on plan losses,fid u ciaries may
also be assessed civilpenalties by the IRS orD O L .The D O L is obligated to assess a20%
penalty on applicable recovery amou nts forallbreaches of fid u ciary d u ty inclu d ingprohibited
transactions.A d d itionally,the IRS can impose fu rtherpenalties forafid u ciary committinga
prohibited transaction.

The totalextentof monetary liability forafid u ciary breachcan be significant.
Inju nctions and loss of fid u ciary statu s are also consequ ences thatmay be incu rred by breaching
fid u ciaries.Fid u ciaries mu sttake theirresponsibilities seriou sly if they are to avoid these
consequ ences.

Conclusion

The id entification of fid u ciaries and u nd erstand ingthe role they perform are complicated
qu estions whichwe have only begu n to ad d ress.In its simplestform,the conceptof afid u ciary
is aperson obligated to actexclu sively forthe benefitof an ERISA plan as aresu ltof the
possession orexercise of d iscretionary au thority orcontroloverplan ad ministration and /or
investments.W hile these are the basic principles u nd erlyingthe d efinition of afid u ciary,the
D O L has been expand ingthe conceptto inclu d e more people who d ealwithbenefitplans.
ERISA ’s regu latory scheme is cu rrently in flu x,and fid u ciaries –as wellas third parties who
mightbe treated as fid u ciaries becau se of theirrole aid ingin plan management–need to
u nd erstand theirobligations.

Read ers shou ld u nd erstand thatthe d u ties of fid u ciaries are more extensive than those
d iscu ssed thu s far.In ad d ition to the responsibilities referred to above,fid u ciaries have ad u ty to
make participantd isclosu res,to u pd ate the plan consistentwithstatu tory and regu latory changes
and ,in the case of retirementplans,to ensu re the plan’s statu s as aqu alified plan u nd erIRS
ru les.C hapters 5,6,8 and 9 willexplore specific requ irements thatafid u ciary mu stsatisfy in a
variety of situ ations.

17 Id. at§ 409(a).
18 Id.
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Chapter 2 – DOL Regulatory Efforts in 2010 – Significant Changes in
Management of Retirement Plans

C alend aryear2010 was ayearof tremend ou s regu latory activity for401(k)plans.
Fed eralagencies u nleashed atorrentof new ru les and proposals impactingbothplan sponsors
and plan participants.Even the mostsophisticated practitioners are find ingitchallengingto stay
abreastof allthis regu latory activity.To fu lly u nd erstand and appreciate the loomingchanges,it
is u sefu lto id entify the governmentpolicy objectives thatgave birthto them.The key policy
objectives can be categorized as follows:

 Improvingthe transparency of services and fees in the 401(k)market;
 Greateraccou ntability forprovid ers of investment-related services to plans;
 H elpingplan participants make betterinvestmentd ecisions;
 Givingparticipants ways to make theirretirementsavings lastalifetime;and
 Improvingd isclosu res fortargetd ate fu nd s (“TD Fs”).

Improving Transparency through 408(b)(2) Fee Disclosures

The governmentalpolicy objective to improve fee transparency in the 401(k)plan
ind u stry is based ,in large part,on the grou nd worklaid by the U.S.GovernmentA ccou ntability
O ffice (“GA O ”).The GA O is also known as the investigative arm of C ongress and overthe last
five years,ithas issu ed aseries of reports callingattention to the problem of hid d en fees and
potentialconflicts of interests amongservice provid ers in the 401(k)market.19

These concerns have resu lted in amajorpiece of ru lemakingfrom the D O L ,one thatwill
requ ire provid ers to d eliverfee d isclosu res to plan sponsors forthe firsttime.20

B y A pril1,2012,service provid ers willneed to d elivernewly mand ated notices u nd er
§ 40 8 (b)(2)of ERISA (“408 (b)(2)Fee D isclosu res”)to theirexistingplan sponsorclients.These
40 8 (b)(2)Fee D isclosu res mu std escribe the services provid ed as wellas the compensation
d irectly orind irectly received by the provid er.

A fterA pril1,2012,408 (b)(2)Fee D isclosu res willneed to be d elivered whenevera
provid eragrees to renew orextend its services,orwheneveritenters into anew service
arrangementwithaplan client.

There is agreatd ealof anticipation su rrou nd ingthis new d isclosu re requ irement,which
is d esigned to plu gagaping“hole”in the regu latory oversightof ERISA plans.A s su ccinctly
explained by the D O L ,u nd erthe cu rrentru les in effect,“plan fid u ciaries have ad u ty to consid er
aservice provid er’s compensation from allsou rces,bu tservice provid ers are notobligated to
d isclose compensation from otherresou rces.”21 The D O L ’s finalru les u nd er § 40 8 (b)(2)wou ld
create the d esired symmetry between the fee information thatplan sponsors mu streview to

19 See e.g., US Gov’t Accountability Office,GA O -11-119,401(k)P lans:Improved Regu lation C ou ld B etterP rotect
P articipants From C onflicts of Interest(2011).
20 29 C .F.R.§ 2550.40 8 b-2.
21 P reamble to D O L ’s interim finalregu lations u nd er§ 40 8 (b)(2)of ERISA (Ju ly 16,2010),7 5Fed .Reg.41600.
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satisfy theirfid u ciary d u ties and the fee information thatprovid ers mu stproactively d isclose to
plan sponsors.

The cu rrentreality is thatprovid ers are notobligated to fu rnishfee information u nd er
ERISA ,and plan sponsors may be u naware of the “ind irect”compensation thatprovid ers may
receive throu ghthe plan’s investments.Forexample,aplan’s record keepermay receive ongoing
payments from the fu nd s in his plan’s menu forservices as an ad ministrative intermed iary
between plan participants and eachfu nd .H owever,if the plan sponsoris u naware of the amou nt
oreven the existence of the flow of payments from its fu nd s to aprovid er,the sponsorhas no
way of d eterminingwhetherthese “hid d en”fees are reasonable.These costs are typically
embed d ed in the expenses of the plan’s investmentfu nd s,whichcan hu rtparticipants by cu tting
into theirinvestmentearnings.

The u se of plan assets to pay aservice provid er’s fee is aprohibited transaction u nd er
§ 40 8 (b)(2)of ERISA u nless the services are provid ed u nd erareasonable arrangementfor
reasonable compensation (Formore information on prohibited transactions,see C hapter9).This
statu tory provision represents an importantsafegu ard forparticipants u nd erERISA ,forcingplan
sponsors to protectthem from excessive fees.The D O L ’s 408 (b)(2)Fee D isclosu re ru les
provid e thataservice arrangementwillqu alify as areasonable arrangementonly if the service
provid erd elivers its 408 (b)(2)Free D isclosu res to the plan sponsorbefore initiatingservices.
The d isclosu re requ irementapplies to fid u ciary ad visers,record keepingplatforms and certain
types of service provid ers thatreceive ind irectcompensation.

A s atechnicalmatter,compliance withthe 408 (b)(2)Fee D isclosu res is only requ ired if
service fees are expected to equ alorexceed $1,000.In ad d ition to applyingto fid u ciary ad visers
and record keepingplatforms,the new d isclosu re ru les also apply to provid ers of the following
services to the extentthey receive an ind irectcompensation:accou nting,actu arial,appraisal,
banking,consu lting,cu stod ial,insu rance,investment,legal,brokerage,and ad ministrative
services.22

P lan sponsors willneed to review aprovid er’s 40 8 (b)(2)Fee D isclosu res carefu lly.A s
fid u ciaries,plan sponsors have ad u ty to establishthatthe provid er’s fees are reasonable before
engagingthe provid eron behalf of the plan.The 408 (b)(2)Fee D isclosu re ru les were issu ed by
the D O L on Ju ly 16,2010.The effective d ate was originally Ju ly 16,2011,bu tthe D O L pu shed
itbackto A pril1,2012 to ensu re ithad su fficienttime to “finalize”its interim finalregu lations
and to give service provid ers and plan sponsors ad d itionaltime need ed forcompliance.

Greater Accountability for Providers of Investment Advice to Plans

The D O L ’s now withd rawn proposalto change the d efinition of “investmentad vice
fid u ciary”was little more than fou rpages,d ou ble spaced .23 B u t,if ad opted ,this u nd ersized
package of ru les mighthave tu rned the retirementind u stry on its head ,placingnew limits on the
ways in whichpension consu ltants and ad visors may ad vise plan sponsors and participants.

22 Formore information on service provid erfee d isclosu res,see C hapter8 .
23 The proposed regu lation red efiningthe term “fid u ciary”was issu ed O ctober22,2010 (7 5F.R.65263,O ctober22,
2010);on September19,2011,the D O L annou nced thatitwou ld “repropose”the controversialproposal.
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A s d iscu ssed in C hapter1,ERISA has afu nctionalapproachford eterminingwhethera
person is su bjectto its minimu m fid u ciary stand ard s.Forexample,if an ad visoractu ally
provid es any investmentad vice to aplan sponsor,itau tomatically becomes afid u ciary
(“InvestmentA d vice Fid u ciary”)to the plan u nd erERISA .Thu s,an ad visorcan become a
fid u ciary,even if itis notformally appointed to serve as one.24

The D O L ’s cu rrent“investmentad vice fid u ciary”regu lations have notbeen u pd ated
since 197 5.Und erthese existingru les,aperson is d eemed to provid e investmentad vice
resu ltingin fid u ciary statu s only if itmeets afive-factortest:(1)ad vice is given on the valu e of
investments oron pu rchasingorsellinginvestments,(2)this ad vice is rend ered on aregu lar
basis,(3)there is amu tu alu nd erstand ingoragreement,(4)thatthe ad vice willserve as the
primary basis forplan investmentd ecisions and ,5)the ad vice mu stis ind ivid u alized based on
the need s of the plan.

The proposed regu lations wou ld have su bstantially liberalized the testfor“investment
ad vice,”broad ly expand ingthe circu mstances in whichad visors willbe viewed as investment
ad vice fid u ciaries.Und erthe D O L ’s proposal,aperson wou ld have been d eemed to provid e
investmentad vice if there was any u nd erstand ingthatthe ad vice cou ld have been consid ered for
pu rposes of plan investmentd ecisions.To be consid ered investmentad vice,recommend ations
wou ld have no longerneed ed to be provid ed on aregu larbasis,meaningthateven one-time
ad vice cou ld have been viewed as fid u ciary investmentad vice.

The cu rrentrequ irementthatthe ad vice be ind ivid u alized u nd erthe existing5-factortest
wou ld nothave changed u nd erthe D O L ’s proposal,althou ghas proposed ,the ad vice cou ld have
been ind ivid u alized based on the need s of eitherthe plan oraparticipantin ord erto be viewed as
fid u ciary investmentad vice.

Und erthe proposed ru les,an ad viserwou ld nothave become an investmentad vice
fid u ciary if itcou ld d emonstrate thatthe plan clientknew thatthe ad viserwas actingas aseller
of secu rities,whose interests were ad verse to the plan clientand was notprovid ingimpartial
ad vice.There was aseparate safe harborforad visers who merely provid ed investmented u cation
to participants,and anotherforrecord keepingplatforms d isclosingthatthey d id notprovid e
impartialad vice.

Financialad visers are often associated withtwo types of firms:non-fid u ciary broker-
d ealers thatearn variable rates of compensation based on the investments selected by the plan or
registered investmentad visors (“RIA s”)servingplans in afid u ciary capacity foralevelfee.The
D O L ’s proposal,if ithas been ad opted ,wou ld have cau se many broker-d ealers to become
fid u ciaries.This wou ld have created significantproblems,becau se ERISA prohibits fid u ciary
ad visors from receivingvariable compensation,d u e to the conflictthatarises from the incentive
to recommend investments whichpay them the highestfees.

24 D etails on whatconstitu tes afid u ciary can be fou nd in C hapter1.
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A s of O ctober2011,itis notknown whatelements of the proposed investmentad vice
regu lation willbe incorporated into the nextversion of the ru le.The D O L ’s annou ncement
regard ingthe reproposalind icates thatitwillseek“the strongestpossible protections to bu siness
owners and retirementsavers.”H owever,italso stated thatthe revised ru le wou ld clarify that
fid u ciary ad vice is limited to “ind ivid u alized ad vice d irected to specific parties”and thatitwou ld
issu e oramend ex emptions applicable to certain fee practices of brokers and ad visers thatmight
have been affected by the originalproposalbu tthathave been id entified as beneficial.The D O L
also promised to clarify the continu ed applicability of long-stand ingexemptions thatallow
brokers to receive commissions in connection withmu tu alfu nd s,stocks and insu rance prod u cts.

Helping Participants Make Better Investment Decisions

Given the prominence of 40l(k)-style plans,the su ccess of ou rcu rrentretirementsystem
hinges on the average participant’s aptitu d e forchoosinginvestments.B u taccord ingto the
D O L ,there is agrowingconcern thatparticipants d o notconsid erthe information criticalto
makinginformed d ecisions.These concerns have resu lted in two ru les,one in finalform on fee
d isclosu res and anotherin proposed form on participantad vice.

Participant Level Fee Disclosures

Forplan years beginningon orafterN ovember2,2011,sponsors of plans with
participant-d irected investments willhave anew fid u ciary obligation to provid e d isclosu res to
participants.These d isclosu res mu stbe provid ed on orbefore the time anew participantcan first
d irectinvestments u nd erthe plan,and they mu stalso be provid ed to alleligible employees and
enrolled participants annu ally and ,forcertain information,qu arterly.Und eraspecialtransition
ru le,calend aryearplans willneed to startd eliveringthese d isclosu res to participants no later
than M ay 31,2012,and also d eliverthem annu ally in su bsequ entyears.

The D O L has created amod eld isclosu re form,whichmay have cau sed confu sion among
certain read ers d u e to the factthatthe mod elonly covers the investment-related portion of the
requ ired d isclosu res.A longwiththese investment-related d isclosu res,plan sponsors mu stalso
provid e plan-related d isclosu res concerningthe plan’s ad ministrative service fees on an annu al
basis.P articipants mu stalso receive qu arterly statements withthe actu ald ollaramou ntcharged
to theiraccou nts forsu chservices.The firstqu arterly d isclosu res forfees and expenses actu ally
d ed u cted from aparticipant’s accou ntforthe qu arterend ingon Ju ne 30,2012 mu stbe mad e no
laterthan A u gu st14,2012.25

The new d isclosu re ru les offerone significantad ministrative benefitforplans thatare
d esigned to comply withERISA § 404(c).Und erthe existing404(c)related ru les,generally,a
fu nd prospectu s mu stbe d elivered to aparticipantbefore his orherinitialinvestmentin the fu nd .
A s apracticalmatter,this ru le forces many plans to inclu d e acu mbersome nu mberof fu nd
prospectu ses in the enrollmentkits fornew participants.H owever,the investment-d isclosu re

25 See P reamble to A mend mentto ERISA Regu lation § 2550.404a-5(j)(3)(i)at7 6 F.R.42539 at42541 (Ju ly 19,
2011).
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requ irements u nd erERISA § 404(c)willno longerrequ ire the au tomatic d elivery of fu nd
prospectu ses to new participants,so longas the annu aland qu arterly d isclosu res are provid ed
u nd erthe D O L ’s new d isclosu re ru les.26 M ore information on participantleveld isclosu res can
be fou nd in C hapter5.

Participant Level Investment Advice

The prohibited transaction ru les u nd erERISA make itu nlawfu lforfid u ciary ad visers to
provid e participant-levelad vice if itis conflicted .A d visers thatearn variable rates of
compensation (e.g.,broker-d ealers earning12b-1 fees from the plan’s fu nd s atd ifferentrates)
thatd epend on the investmentchoices of participants are ord inarily prohibited from provid ing
participant-levelad vice.To overcome this hu rd le,the D O L issu ed proposed ru les on M arch2,
2010,whichwou ld allow variou s types of ad visers to provid e investmentad vice to
participants.27 These proposed regu lations were issu ed by the D O L as d irected u nd erthe
P ension P rotection A ctof 2006.

Und erthe proposed regu lations,participants may receive investmentad vice so longas
the plan’s ind ivid u alfinancialad viser,and the ad visory firm,bothreceive levelcompensation
whichd oes notvary withthe investmentd ecisions mad e by participants.A ffiliates of the
ad visory firm are allowed to earn ad d itionalcompensation u nd erthe D O L proposal,whichis
likely to benefitrecord keepingplatforms affiliated withmu tu alfu nd s.Forexample,if aplan also
receives ad ministrative services from amu tu alfu nd complex,the ad visory affiliate within the
complex wou ld be allowed to charge the plan alevelfee forprovid ingparticipant-levelad vice.
A nd atthe same time,the record keepingaffiliate within the complex wou ld be able to charge the
plan an ad ministrative service fee,and the fu nd managers within the complex wou ld be allowed
to receive managementfees from the mu tu alfu nd s inclu d ed in the plan’s menu .

A lternatively,the proposed regu lations allow an ad viserearningvariable compensation to
provid e investmentallocation ad vice to participants if su chad vice is based on an objective
compu termod elthatapplies generally accepted investmenttheories.W hen the D O L issu ed its
proposal,italso commented thatthe historicalperformance of ind ivid u alfu nd s (as opposed to
the historicalperformance of an assetclass)may be inappropriate criteriaforacompu termod el’s
ad vice.In lightof its perceived bias in favorof passively-managed ind ex fu nd s,the agency’s
commentd rew heavy criticism from the pu blic.A ccord ingly,the finalversion of the D O L ’s
ru les may incorporate mod ifications to ad d ress these concerns.

Making Savings Last Through Retirement—Lifetime Income Options

A s millions of “baby boomers”reachretirementage,more and more A mericans are
beginningto d raw d own on theirretirementsavings.To enhance the retirementsecu rity of
workers,the O bamaA d ministration has mad e promotingthe availability of gu aranteed lifetime
income prod u cts apolicy objective to helpparticipants red u ce the riskthatthey willou tlive their
retirementassets.

26 See infra C h.5.
27 See generally 7 5Fed .Reg.9,360 (proposed M ar.2,2010).
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The D O L ,IRS and the U.S.Treasu ry D epartmentjointly issu ed aRequ estfor
Information (“RFI”)on Febru ary 2,2010,requ estingcomments on how the existingru les might
be mod ified to encou rage the annu itization of d efined contribu tion plan benefits.The RFIwas a
pre-ru lemakingstartingpointforthe agencies,whichattracted nearly 8 00 commentletters from
the pu blic.This extraord inary response signaled thatmany people are interested in where the
regu lators are goingin terms of proposed ru lemaking.

A fterahearingthatnarrowed the topics of interest,the followingpossibilities forfu tu re
ru lemakingemerged :

 D O L ru les requ iringenhanced d isclosu res forlifetime income options;
 IRS gu id ance on the interaction of tax-qu alification ru les and lifetime income

prod u cts;
 D O L safe harborforprovid ingretirementincome ed u cation;
 Requ ired d isclosu res on whataparticipant’s accou ntbalance wou ld be worthif

converted to an annu ity;and
 D O L safe harborforfid u ciaries who selectlifetime income investments fortheir

plans.

Improving Disclosures for Target Date Funds (“TDFs”)

The SEC has noted thatthe marketlosses incu rred in 200 8 ,cou pled withthe increasing
significance of targetd ate fu nd s in 401(k)plans,have given rise to anu mberof concerns abou t
targetd ate fu nd s.D u e to the u nexpected volatility exhibited by anu mberof TD Fs in 200 8 ,
regu lators have been payingclose attention to how they are promoted by fu nd companies and
u tilized by plans.

The D O L and the SEC held ajointpu blic hearingd ed icated to exploringvariou s pu blic
policy concerns su rrou nd ingTD Fs in Ju ne 2009,lead ingto an InvestorB u lletin pu blished jointly
by bothagencies to bettered u cate employers and participants on M ay 6,2010.Shortly
thereafter,on Ju ne 16,2010,the SEC issu ed proposed regu lations thatwou ld requ ire certain
d isclosu res to be inclu d ed in marketingmaterials forTD Fs withthe aim of red u cingthe potential
forinvestorconfu sion.

The D O L proposed its own setof regu lations on N ovember30,2010 whichwou ld
requ ire speciald isclosu res forparticipants wheneverTD Fs are d esignated as the qu alified d efau lt
investmentalternative (“Q D IA ”)fora401(k)plan.28

The Q D IA ru les provid e gu id ance to plan sponsors on how they can ad d ad efau lt
investmentoption to aplan in accord ance withafid u ciary safe harbormakingparticipants
responsible fortheir“passive”d ecisions to investin the Q D IA .Und erthese ru les,participants
mu streceive annu alQ D IA notices.The D O L ’s cu rrentQ D IA ru les were issu ed in 200 7 ,when
the D epartmentofficially approved the u se of TD Fs as Q D IA in 401(k)-style plans.The D O L
proposalwou ld amend the Q D IA regu lations by requ iringad d itionalinformation to be inclu d ed
in the annu alQ D IA notice to participants abou tthe applicable TD F series u sed as the plan’s

28 See 7 5Fed .Reg.7 3,98 7 (N ov.30,2010).
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d efau ltinvestment.A s proposed ,the Q D IA notice wou ld need to d iscu ss the types of assets held
by the TD F,its historicalperformance,the relevance of the stated targetd ate and fees and
expenses and wou ld also need to contain agraphicalrepresentation of how its assetallocation
changes overtime (i.e.,its glid e path),as wellas d isclaimers abou tinvestmentrisk,and other
related d isclosu res.

The D O L ’s proposalwou ld also amend its participantlevelfee d isclosu re regu lations to
requ ire enhanced d isclosu res forany TD F investmentoptions to the plan menu .A s mod ified by
the D O L ’s proposal,the comparative investmentchartthatmu stbe d elivered annu ally to all
participants wou ld need to be expand ed to inclu d e an append ix withthe requ ired information for
TD Fs.The append ix wou ld have to d isclosu re mu chof the same information requ ired by the
proposed Q D IA notice mod ification.The D O L expects boththe append ix to the annu al
comparative chartas wellas the ad d itions to the annu alQ D IA notice to eachbe rou ghly two
pages in length.

W hen itreleased its proposal,the D O L also confirmed thatitwou ld be pu blishinga
series of tips intend ed to assistplan fid u ciaries in obtainingand evalu atingrelevantinformation
when selectingand monitoringTD Fs as investmentoptions forparticipant-d irected retirement
plan.The D O L ’s tips are intend ed to serve as gu id elines forassessingthe u niqu e characteristics
of TD Fs when plan fid u ciaries evalu ate them in accord ance withtheird u ty of pru d ence u nd er
ERISA .
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Chapter 3 – Service Provider Disclosure

ERISA and the InternalRevenu e C od e (“C od e”)prohibittransactions between retirement
plans and those provid ingservices to the plan.

O f cou rse,the blanketprohibition on transactions between plan service provid ers and the
plan itself d oesn’ttellthe whole story since plans wou ld otherwise be prevented from contracting
forservices withthird parties.B othERISA and the C od e provid e ex emptions from the
prohibited transaction ru les thatpermitthe plan and service provid erto enterinto acontractif the
contractmeets three qu alifications:(1)the contractbetween the plan and service provid eris
reasonable;(2)the services are necessary forthe operation of the plan;and (3)the compensation
paid is reasonable.The D O L has issu ed regu lations d efiningwhatconstitu tes a“reasonable
contractorarrangement.”A mongotherthings,these ru les provid e thatno contractor
arrangementforservices between a“covered plan”and a“covered service provid er,”norany
extension orrenewal,is reasonable u nless the provid ermakes specific d isclosu res to the plan
fid u ciary responsible forthe ad ministration and operation of the plan.29

Covered Plan

“C overed plan”is the firstterm requ iringd efinition u nd erthe D O L ’s generalru le
presented above.A covered plan is any ERISA -covered d efined benefitord efined contribu tion
pension plan d esigned to provid e retirementincome thatis established and maintained by an
employer,and contains more than one covered participant.The mostcommon forms of covered
plans are 401(k)plans,profitsharingplans,d efined benefitplans,cashbalance plans,money
pu rchase plans,employerstockoption plans (“ESO P s”)and ERISA -covered 403(b)plans.The
D O L has specifically exempted SEP IRA s,SIM P L E IRA s,IRA s and W elfare B enefitP lans from
havingthe d isclosu re regu lation.The D O L has ind icated thatitwillrevisitrequ ired 40 8 (b)(2)
d isclosu res forW elfare B enefitP lans in the fu tu re.

Covered Service Provider

“C overed service provid ers”are service provid ers who enterinto acontractorarrangement
withacovered plan and reasonably expectto receive $1,000 ormore from the plan in either
d irectorind irectcompensation forthe provision of “covered services.”If the plan d oesn’t
provid e one of the covered services,the regu lations willnotapply to the service provid er.The
D O L has yetto d efine whetherthe $1,000 compensation threshold is forany specific period of
service orforthe entirety of acontractorarrangementwithacovered plan.Since mostservice
provid ers d o provid e services to aplan overacou rse of many years,itwou ld be saferforservice
provid ers to assu me thatthey willbe “covered service provid ers”if they expectto receive more
than $1,000 in compensation overthe entirety of the provision of services to the covered plan.

C overed service provid ers are d ivid ed into three categories,the firstof whichconsists of
ERISA fid u ciaries and registered investmentad visers thatprovid e services d irectly to the plan or
thatprovid e services to an investmentcontract,prod u ctorentity in whichthe plan hold s ad irect

29 ERISA Regu lation § 2550.408 b-2(c)as setforthin the interim finalregu lation at7 5F.R.41600 et.Seq.(Ju ly 16,
2010).
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equ ity investment.In the lattercase,the investmentcontract,prod u ctorentity is itself d eemed
to hold plan assets and the service provid ers are ERISA fid u ciaries becau se they provid e services
to the investmentvehicle ratherthan d irectly to the plan.The lattergrou pis treated separately
becau se the regu lations impose on them aseparate obligation to d isclose compensation
information abou tthe investmentvehicle.

The second category of covered service provid erinclu d es firms rend eringrecord keeping
and brokerage services to ind ivid u alaccou ntplans thatpermitparticipants and beneficiaries to
d irectthe investmentof theiraccou nts.Itinclu d es record keepers and brokers thatoffera
platform of investmentoptions as partof theircontractorarrangement.These provid ers mu st
d isclose compensation information foreachof the d esignated investmentalternatives forwhich
they are provid ingrecord keepingorbrokerage services.

The third category of covered service provid erinclu d es those provid ingspecified
services thatexpectto receive ind irectcompensation from affiliates.Services specifically
inclu d ed u nd erthe third category are:accou nting,au d iting,actu arial,appraisal,banking,
brokerage,consu lting(inclu d ingconsu ltingservices rend ered withrespectto the d evelopmentor
implementation of an investmentpolicy statementorthe selection ormonitoringof plan
investments orplan service provid ers),cu stod ialservices,insu rance,investmentad visory,legal,
record keeping,third party ad ministration and valu ation services.A s noted ,u nless there is an
expectation of receivingind irectcompensation,these provid ers willnothave d isclosu re
obligations.

Disclosures Required

Requ ired service provid erd isclosu res mu stbe mad e in writing.Itis to be noted ,
however,thatthe ru le d oes notrequ ire thataformalcontractorarrangementitself be in writing.

Services

The covered service provid ermu stprovid e ad escription of the services itwillprovid e to
the plan u nd erthe contract.The D O L has notbeen specific as to the levelof d etailitrequ ires as
to the d escription of services provid ed .To fu rthercomplicate matters,the D O L has stated that
the levelof d etailto be inclu d ed in the explanation may vary d epend ingon the need s of the
responsible plan fid u ciary.Ultimately,the bu rd en is on the plan sponsororotherplan fid u ciary
to requ estad d itionalinformation if itbelieves ad escription of services lacks su fficientd etailto
d etermine whetherthe compensation to be received is reasonable.

Fiduciary Status

W hen applicable,covered service provid ers mu stprovid e an affirmative d isclosu re that
they willorreasonably expectto provid e fid u ciary services u nd erERISA 3(21),the Investment
A d visorA ctof 1940,orrelevantstate laws and regu lations.In practice,itwou ld be preferable
forthose willnotord o notreasonably expectto provid e fid u ciary services to make that
d isclosu re as well.



{ 99902/A 061607 2.1} 20

Compensation Disclosures

There are fou rforms of compensation thatcovered service provid ers mu std isclose to the
responsible plan fid u ciary.A covered service provid ermu std isclose whetherthey received :(i)
d irectcompensation,(ii)ind irectcompensation,(iii)compensation paid amongrelated parties
and (iv)any compensation d u e in the eventof termination of the agreement.

D irectcompensation is compensation paid d irectly by aplan to aservice provid erfor
services performed forthe plan.30 This compensation can be money paid forannu alplan
ad ministration,legaloraccou ntingservices,orany services paid forby the employerthatare
reimbu rsed by the plan.W hetherthe paymentcomes d irectly from participantaccou nts,
forfeitu res orany ERISA recaptu re accou nt,d oes notfactorinto the d etermination as to whether
compensation is d eemed d irectcompensation ornot.If the money willcome d irectly from the
plan,itis d irectcompensation.Itis to be noted ,however,thatthe d isclosu re requ irementonly
applies to compensation thatthe service provid erreasonably expects o receive.The failu re to
d isclose u nanticipated payments willnotresu ltin violation of the d isclosu re requ irement.

Ind irectcompensation is more complicated .Ind irectcompensation is d efined as
compensation received from any sou rce otherthan the covered plan,the plan sponsor,the
covered service provid er,an affiliate,orasu bcontractor(if the su bcontractorreceives su ch
compensation in connection withservices performed u nd erthe su bcontractor’s contractor
arrangement).31 The mostcommon example of ind irectcompensation wou ld be money paid to a
covered service provid erfrom fees d ed u cted from the plan assets.Itis importantthatthe
services forwhichthe ind irectcompensation is received and the payerof the ind irect
compensation be id entified in ad d ition to reportingthe amou ntof the ind irectcompensation.

C ompensation paid amongrelated parties is compensation thatis paid on atransaction
basis orcharged d irectly to the plan’s investments.32 A n example of transaction-based fees is a
commission orfind er’s fee.12b-1 fees are the mostcommon example of compensation charged
d irectly to the plan’s investments.

C overed service provid ers mu stalso d isclose any amou nts they willreceive in connection
withthe termination of services,as wellas calcu lations as to how those amou nts willbe
calcu lated in the eventof pre-paymentof services.33

Requ ired compensation d isclosu res can be mad e in avariety of ways,as longas the
d isclosu res are mad e in su chaway as to ensu re thatthe responsible plan fid u ciary has a
reasonable basis u pon whichto evalu ate the reasonableness of the compensation.This can be
expressed as amonetary amou nt,formu la,percentage of the covered plan’s assets,orapercapita
charge foreachparticipantorbeneficiary or,if the compensation cannotreasonably be expressed
in su chterms,by any otherreasonable method .

30 ERISA Regu lation § 2550.408 b-2(c)(1)(iv)(C )(1).
31 ERISA Regu lation § 2550.408 b-2(c)(1)(iv)(C )(2).
32 ERISA Regu lation § 2550.408 b-2(c)(1)(iv)(C )(3).
33 ERISA Regu lation § 2550.408 b-2(c)(1)(iv)(C )(4).
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If the covered service provid eris provid ingrecord keepingservices to the plan,a
d escription of alld irectand ind irectcompensation thatthe covered service provid erexpects to
receive in connection withthe record keepingservices shou ld be provid ed .If the covered service
provid eris offeringrecord keepingservices for“free”orexpects the services to be provid ed
withou texplicitcompensation,the record keeperis requ ired to provid e the responsible plan
fid u ciary withagood faithestimate as to the costof the record keepingservices thatwillbe
provid ed to the plan.34 The estimate forrecord keepingservices mu sttake into accou ntthe rates
thatthe covered service provid erwou ld normally charge to aplan to perform the record keeping
orthe prevailingmarketrates charged forsimilarrecord keepingservices forasimilarplan witha
similarnu mberof covered participants and beneficiaries.P ractically,this d isclosu re requ irement
willmostaffectbu nd led provid ers who selltheirrecord keepingservices as “free”to be mad e u p
withhigherinvestmentcosts in otherplaces.

Those provid ingservices as afid u ciary to the plan,as an ERISA 3(21)fid u ciary,oru nd er
the InvestmentA d visers A ct,mu std isclose theirstatu s as afid u ciary in writing.35 They mu st
also d isclose ad d itionalinformation withrespectto eachinvestmentcontract,prod u ct,orentity
thathold s plan assets in whichthe covered plan has ad irectequ ity investment,and which
fid u ciary services willbe provid ed pu rsu antto the contractorarrangementwiththe covered
plan.The person actingas afid u ciary in this respectmu std isclose ad escription of the amou nt
charged d irectly againstassets in the plan in connection withacqu isition,sale ortransferof
assets within the plan.Sales load s,sales charges,red emption fees,accou ntfees and su rrend er
charges wou ld allbe examples of the compensation thatneed s to be d escribed when actingas an
investmentfid u ciary u nd erthe plan.In ad d ition,the service provid ermu std isclose the annu al
operatingexpenses orexpense ratio as wellas any ongoingad d itionalexpenses su chas wrap
fees.

Format of Disclosures and Manner of Receipt

The D O L d oes notproscribe astand ard ized formatformakingthese d isclosu res other
than statingthatthey shou ld be in writing.The d isclosu res can be mad e across mu ltiple
d ocu ments and need notbe contained in one allencompassingcontract.Since there willbe a
variety of d isclosu re formats across aplethoraof d ocu ments,many in the retirementplan
commu nity have qu estioned the efficacy of these d isclosu re requ irements as itwillbe easy for
mostcovered service provid ers to bu ry theird isclosu res in d ocu ments and langu age thatmay
prove incomprehensible forplan fid u ciaries.

C overed service provid ers mu std isclose the mannerin whichthey willreceive their
compensation.This d isclosu re willhave to inform the responsible plan fid u ciary as to whether
the covered plan willbe billed orthe compensation willbe d ed u cted d irectly from the covered
plan’s accou nts orinvestments.

Timing of Disclosures

In general,covered service provid ers mu stmake the d isclosu res requ ired by 408 (b)(2)
regu lations reasonably in ad vance of the d ate on whichthe plan services contractis entered into

34 ERISA Regu lation § 2550.408 b-2(c)(1)(iv)(D ).
35 ERISA Regu lation § 2550.408 b-2(c)(1)(iv)(B ).
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orrenewed .The D O L has notprovid ed foraspecific setof d ays ormonths before the contractis
entered into thatconstitu tes “reasonably in ad vance”bu titis safe to assu me thatthe materials
shou ld be provid ed to the responsible plan fid u ciary withenou ghtime to read the d isclosu res as
wellas seekany ad d itionalad vice they feelthey may requ ire.

If there are changes to the compensation information relatingto investmentoptions,the
appropriate service provid ermu std isclose the change to the responsible plan fid u ciary as soon as
practically possible afterthe service provid eris informed of the change.W hile requ ired to be
mad e “as soon as practicable”,the timeframe forthis d isclosu re cannotexceed 60 d ays.36

If the plan ad ministratororresponsible plan fid u ciary su bmits arequ estford isclosu re
information to the covered service provid er,the covered service provid ermu std isclose the
requ ested information to the requ estingparty no laterthan 30 d ays afterthe receiptof the
requ est.37

If errors are d iscovered in the d isclosu res,the service provid ermu stcorrectthe d isclosu re
as soon as practicable bu tno laterthan 30 d ays afterthe provid erbecomes aware of the erroror
omission.38

The Plan Fiduciary’s Responsibilities

In ad d ition to requ iringcovered service provid ers to d isclose theircompensation and
service arrangements,the plan fid u ciary is responsible forcollectingthese d isclosu res from
covered service provid ers.If the responsible plan fid u ciary cau ses aplan to enterinto a
prohibited transaction withaservice provid er,bothparties willhave violated the prohibited
transaction ru les.H owever,the D O L takes the position thatan otherwise d iligentplan fid u ciary
shou ld notbe penalized as aresu ltof afailu re by aplan service provid erto make the requ ired
d isclosu re.A ccord ingly,the regu lations offerexemptive relief to the plan fid u ciary if certain
cond itions are satisfied .

Foraresponsible plan fid u ciary to qu alify forthis exemption,the plan fid u ciary mu stnot
have known thatthe covered service provid erfailed to provid e complete d isclosu re.If the
fid u ciary d iscovers thatthe covered service provid erhas notfu lly d isclosed its compensation
arrangements,the responsible plan fid u ciary mu strequ estthe service provid erin writingto
d isclose the requ ired information.If the service provid erfails to cu re its failu re within 90 d ays
of the plan fid u ciary’s requ est,the fid u ciary is requ ired to reportthe failu re to the D O L within 30
d ays thereafter.If the service provid errefu ses to fu rnishthe information,the D O L mu stbe
notified within 30 d ays of the refu sal.

Upon d iscovery of afailu re to d isclose,the responsible plan fid u ciary mu stevalu ate the
natu re of the failu re,the availability,qu alifications,and costof replacementservice provid ers
and the covered service provid er’s response to notification of the failu re.A fterevalu atingthese

36 ERISA Regu lation § 2550.408 b-2(c)(1)(v)(B ).
37 ERISA Regu lation § 2550.408 b-2(c)(1)(vi)(B ).
38 ERISA Regu lation § 2550.408 b-2(c)(1)(vii).
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criteria,the responsible plan fid u ciary mu stthen d etermine whetherornotto continu e d oing
bu siness withthe covered service provid er.

W hile these requ irements are helpfu lby provid ingan exception forthe responsible plan
fid u ciary forsitu ations in whichcomplete d isclosu res are notmad e,aqu estion remains as to
whetherthe responsible plan fid u ciary cou ld be d eemed to know abou tinad equ ate d isclosu res.
Forexample,atthe end of every plan yearthe responsible plan fid u ciary orplan ad ministrator
shou ld receive an accou ntingd etailingplan costs.If d isclosu res are mad e in the form of a
formu laand the costs of the services d o notreflectthe fees actu ally d ed u cted from assets,is the
responsible plan fid u ciary consid ered to have knowled ge of the inad equ acy of d isclosu res?
M oreover,forind irectcompensation based on variou s formu las can be d ifficu ltforeven service
provid ers to easily explain requ iringaplan fid u ciary to accu rately calcu late costs as acheckon
the service provid ermay representan ad d itionaltrapforthe fid u ciary.
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Chapter 4 – Service Providers as Fiduciaries

O ne of the extraord inary featu res of ERISA is thatitcan nu llify the terms of an
agreementforplan-related services by re-d efiningthe rights and responsibilities of the respective
parties and imposingpenalties forfailingto satisfy the revised terms of the agreement.Financial
ad visers who provid e investmentrelated services to plans shou ld pay particu larattention to this
aspectof ERISA .A d visers shou ld also note thatplan sponsors may ormay notbe able to shift
certain investmentresponsibilities thatERISA otherwise imposes on the plan sponsorto the
financialad viser,d epend ingon the role assu me by the ad viser.

ERISA § 3(21)sets forththree criteriato d etermine whetheraperson is afid u ciary.A s
d iscu ssed in C hapter1,these criteriaare (i)exercisingd iscretionary au thority overplan
managementorany au thority overthe managementof plan assets,(ii)provid inginvestment
ad vice forafee,and (iii)havingd iscretionary au thority overplan ad ministration.If aservice
provid erperforms any of these fu nctions,the provid eris an ERISA fid u ciary and mu stmeetthe
obligations imposed by ERISA as aresu ltof su chstatu s.Thu s,while severaltypes of service
provid ers thatare fid u ciaries are d iscu ssed below,these are ju stexamples illu stratinghow
service provid ers may become afid u ciary.

Investment Advisers

Investmentad visers are frequ ently classified as ERISA fid u ciaries by virtu e of rend ering
investmentad vice forafee.This is forfairly obviou s reasons:investmentad visers,by
d efinition,ad vise plans on how to investplan assets forwhichthey receive compensation from
eitherthe plan,the plan sponsororathird party,su chas amu tu alfu nd .The regu lation
governingthe d efinition of investmentad vice is more complicated ,excu singsome investment
ad visers from fid u ciary statu s.

These regu lations are su bjectto change.A s d iscu ssed in C hapters 2,the D O L recently
proposed ,and su bsequ ently withd rew,regu lations thatwou ld have greatly expand ed the
d efinition of investmentad vice,resu ltingin more people beingclassified as investmentad vice
fid u ciaries.P lan fid u ciaries and service provid ers alike shou ld carefu lly watchd evelopments
withrespectto these regu lations,as they are likely to have asignificantimpacton ERISA plan
management.

C ertain activities willnotcau se an ad viserto become afid u ciary. First,ad vice is not
investmentad vice if itqu alifies as investmented u cation.P rovid ingplan participants with
generalfinancialand investmentinformation and materials thathelpthem make informed
investmentd ecisions withou tpu shingforany particu larplan investmentoption willnotresu ltin
fid u ciary statu s foran ad viser.39 In ad d ition,if the proposed regu lations red efiningthe meaning
of investmentad vice had been finalized ,ad visers mighthave qu alified forasafe harborcarved
ou tin the new ru les.If the safe harboris retained in the nextiteration of the ru le,ad vice willnot
resu ltin fid u ciary statu s if the service provid ermakes itclearthatthe ad vice is notbeingoffered
impartially and thatthe service provid erd oes nothave the bestinterests of the plan in mind .

39 See C hapter11 formore d etails on whatcomprises investmented u cation.
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O n the otherhand ,the cou rts have held thatif aplan sponsoris too d epend enton a
financialad viser’s investmentad vice,the ad viseris su bjectto the fid u ciary requ irements of
ERISA even if the parties have agreed in writingthatthe ad viserwillnotbe provid ingfid u ciary
ad vice.These cases typically involve situ ations in whichthe plan sponsorrou tinely “ru bber
stamps”the ad viser’s recommend ations,effectively creatingan u nd erstand ingbetween the
parties thatthe recommend ations are servingas aprimary basis forthe sponsor’s investment
d ecisions.40 Thu s,ad visers who wishto avoid fid u ciary statu s u nd erthe cu rrentregu lations
shou ld ensu re thatplan fid u ciaries are notu singtheirad vice as aprimary basis forinvestment
d ecision making.

Broker-Dealers

A person is an investmentad vice fid u ciary u nd erERISA only if he orshe makes
investmentrecommend ations thatare tailored to the particu larneed s of aplan orparticipant.In
ad d ition,su chad vice mu stbe rend ered on aregu larbasis and itmu stbe u nd erstood thatsu ch
ad vice willbe aprimary basis forthe recipient’s investmentd ecisions.

Und erthe secu rities laws,broker-d ealers thatexecu te transactions are allowed to give
incid entalinvestmentad vice in the cou rse of theirbu siness.M ostbroker-d ealers take the
position thatsu chincid entalad vice is only generalinformation and d oes nottake the particu lar
need s of the plan orparticipantinto accou nt.Und ersu chcircu mstances,abroker’s incid ental
ad vice wou ld notconstitu te fid u ciary ad vice forpu rposes of ERISA .

N evertheless,the relationshipof some broker-d ealers withtheirclients is su chthatthe
brokercrosses the line and becomes afid u ciary.This is more likely to occu rwhere the ad vice is
rend ered overan extend ed period of time and there is evid entreliance on su chad vice by
d ecision-makers forthe plan.In su chcases,abroker-d ealermay become afid u ciary u nd er
ERISA and thereby su bjectto ERISA ’s highfid u ciary stand ard s.This ou tcome wou ld eliminate
the ability to make conflicted recommend ations d esigned to encou rage investments thatgenerate
higherfees forthe broker. Forpracticalpu rposes,this means thatthe brokerwou ld be u nable to
acceptcommission-based compensation.B rokers thatare ERISA fid u ciaries are limited to
compensation thatwillnotenable them to generate ad d itionalfees based on theirad vice.Su ch
brokers wou ld be limited to levelcompensation,su chas fees based on apercentage of plan
assets.

A s requ ired u nd erthe D od d -FrankA ct,in Janu ary 2011,the SEC ’s staff pu blished a
stu d y on the d ifferentstand ard s of cond u ctthatcu rrently apply to broker-d ealers and investment
ad visers.In su m,the SE C staff’s reportrecommend ed thatthe SEC consid erru lemakings
consistentwiththe au thority alread y granted to the SEC u nd erthe D od d -FrankA ct,to create a
u niform fid u ciary stand ard thatwou ld apply to bothbrokers and registered investmentad visers
when they provid e personalized investmentad vice to retailcu stomers.The reportd id not
provid e gu id ance on the extentto whichplan clients wou ld be viewed as retailcu stomers.

40 See e.g., Stanton v. Shearson Lehman/American Express, Inc.,631 F.Su pp.100 (N .D .Ga.198 6).See also F.W.
Webb Co. v. State Street Bank and Trust Co.,N o.09 C iv.1241(S.D .N .Y .A u g12,2010);Ellis v. Rycenga Homes,
Inc.,48 4 F.Su pp.2d 694 (W .D .M ich.200 7 ).
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D epend ingon how the SEC d ecid es to exercise its ru lemakingau thority u nd erD od d -
Frank,brokers who ad vise plan clients and participants may be significantly affected and may be
su bjectto new conflicts-related d isclosu re requ irements u nd erthe secu rities laws.These
changes wou ld be in ad d ition to any fu tu re regu latory changes imposed by the D O L concerning
when and how abrokercou ld be viewed as provid ingfid u ciary “investmentad vice”forERISA
pu rposes.

Recordkeepers

The activities of plan record keepers are generally confined to anarrow range of
ministerialfu nctions thatd o notgive rise to fid u ciary statu s.A s the D O L has noted ,when a
record keeperacts “within aframeworkof policies,interpretations,ru les,practices and
proced u res mad e by otherpersons,”he is notactingin afid u ciary capacity.41 A ccord ingly,
fu nctions,su chas the maintenance of participants’service and employmentrecord s,preparation
of reports and the calcu lation of benefits generally d o notinvolve the exercise of au thority over
the plan orplan assets su chas willcau se the provid ers of su chservices to be afid u ciary.42

If record keepingis bu nd led withotherservices,ad ifferentresu ltmay ensu e.A service
provid erthatgives investmentad vice and also keeps record s forthe plan willbe afid u ciary even
if some workis ministerial.

Third Party Administrators

The role of third party ad ministrator(also referred to as a“TP A ”)varies withthe terms
specified in eachTP A ’s service agreement.In general,however,the TP A assists the named
fid u ciary orplan ad ministratorin su chmatters as d eterminingeligibility forand paymentof
benefits,plan fu nd ingand reportingand legalcompliance. W hile the TP A may give ad vice on
these matters,the u ltimate responsibility forsu chissu es falls on the employerand the plan
ad ministrator.Generally,the TP A d oes notmake d iscretionary d ecisions abou tthe plan’s
operations and d oes nothave au thority overthe plan orplan assets.B ecau se of this,the TP A ,in
mostcases,is notaplan fid u ciary.

Attorneys, Actuaries, Accountants and Consultants

Generally,attorneys,accou ntants,actu aries and consu ltants performingtheiru su al
professionalfu nctions are nottreated as plan fid u ciaries solely becau se they perform su ch
services.H owever,su chan ind ivid u alcou ld be consid ered afid u ciary if,based on the facts and
circu mstances,the ind ivid u alexercised d iscretionary au thority orcontroloverthe management
orad ministration of aplan orany au thority orcontrolwithrespectto the managementor
d isposition of plan assets.Fid u ciary statu s cou ld also resu ltif su chpersons rend ered investment
ad vice forafee orpossessed d iscretionary au thority orresponsibility in the ad ministration of a
plan.43 C ertain consu ltants on whom plan clients place asignificantd egree of reliance when
makinginvestmentd ecisions may also be fou nd to be actingin afid u ciary capacity.

41 Interpretive B u lletin 7 5-8 ,Q u estion D -2,29 C FR § 2509.7 5-8 .
42 Id.
43 ERISA § 3(21)(A );29 C FR § 2509.7 5-5,D -1.
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Chapter 5 – Participant Level Disclosures

A s complex as the ru les governingthe managementof plan assets can be forplan
fid u ciaries and ad ministrators,u nd erstand ingthe ins and ou ts of aplan can be even more
d au ntingforparticipants and beneficiaries.44 The plan’s governingd ocu ments provid e the ru les
forhow aspecific plan is managed ,bu tthis materialis neitherread ily available noreasy to
u nd erstand .P articipants need to know theirrights u nd erthe plan in ord erto properly exercise
those rights.Itis also importantforparticipants to u nd erstand the investmentoptions available
to them so they can d evise appropriate assetallocations thatmeetpersonalrisk/retu rn criteria.
Information also serves as acheckon fid u ciaries.O nly by knowinghow the plan is beingru n
can participants and beneficiaries be su re thatfid u ciaries are fu lfillingtheirobligations u nd er
ERISA .

In lightof the above,ERISA requ ires plan ad ministrators to d isclose important
information to plan participants.D isclosu re requ irements are governed by fid u ciary d u ties,in
ad d ition to the regu lations promu lgated thereu nd er.D O L regu lation § 2550.404a-5ad d resses
d isclosu re requ irements forparticipant-d irected plans,inclu d ing401(k)plans,u nd erwhich
participants can controlthe investmentof theirplan accou nts.P articipant-d irected plans make
u pasignificantportion of allcu rrentERISA plans;therefore,these requ irements are relevantto
many plan ad ministrators.45

B eyond the requ irements of participant-d irected accou nts,ERISA mand ates that
participants be notified of allessentialinformation abou tthe plan and changes to the plan.This
inclu d es u pd ates on plan fu nd ing,accru ed and vested benefits,and significantevents,su chas
plan termination.P rovid ingthese notices to plan participants and beneficiaries is afid u ciary
d u ty.

Investment Notices & Other Fees

D O L regu lation § 2550.404a-5,finalized in O ctoberof 2010 and effective forplan years
commencingon orafterN ovember1,2011,establishes ru les ford isclosu re withrespectto
participant-d irected plans.The d isclosu re requ irementcovers two broad areas:(1)plan-related
information,su chas an explanation of when participants and beneficiaries may give investment
instru ctions,id entification of the plan’s investmentalternatives (inclu d ingbrokerage wind ows)
as wellas fees and expenses forplan ad ministration and (2)information abou tthe plan’s
investmentalternatives inclu d inghistoricalperformance,comparative benchmarks and
sharehold erfees charged againstaparticipant’s accou nt.

The regu lation is intend ed to ensu re thatparticipants are mad e aware of theirrights and
responsibilities u nd erthe plan and thatthey be given su fficientinformation to make informed
d ecisions.Und erthe new ru les,plan ad ministrators are requ ired to provid e allinformation

44 Forpu rposes of this chapter,we willu se participants,beneficiaries and alternative payees interchangeably as
havingthe same meaning.B othare entitled to the same d isclosu re notices from plan ad ministrators.
45 The D O L estimates thatthere are close to 48 3,000 participant-d irected ind ivid u alaccou ntplans with7 2 million
participants and assets of almost$3trillion.7 5 F.R 64,910 (O ct.20,2010).
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before participants can d irecttheirfirstinvestmentd ecision and atleastannu ally thereafter.46 In
some cases,expenses mu stbe reported qu arterly.47 A d d itionally,withany change to plan
information,participants mu stbe given ad escription of the change no earlierthan 90 d ays before
the change becomes effective and no laterthan 30 d ays before the effective d ate.48 A ll
information abou tinvestmentalternatives mu stbe provid ed in acomparative format.This
inclu d es comparisons on fees,retu rns,trad ingoptions,etc.

Some of the d isclosu re requ irements can be satisfied by passingthrou ghinformation
received from plan service provid ers and issu ers of the plan’s investmentoptions,su chas mu tu al
fu nd s.D oingso may coverthe d isclosu re requ irements forhow and when investments can be
mad e,ad ministration fees,and ind ivid u alinvestmentfees.

Investment Options and Fees

The new ru les requ ire thatbefore the d ate participants firsthave the ability to d irecttheir
investments and atleastannu ally thereafter,plan ad ministrators mu stprovid e them withcertain
investment-related information.This inclu d es an explanation of the plan’s operationalru les
regard ingthe circu mstances u nd erwhichparticipants may give investmentinstru ctions,
inclu d ingany limitations on su chinstru ctions,the id entification of the plan’s investmentoptions
and any d esignated investmentmanagers,and ad escription of any brokerage wind ow orsimilar
arrangementmad e available u nd erthe plan.

In ad d ition to information on how to exercise investmentrights,ad ministrators mu st
d isclose an array of information intend ed to aid participants in selectinginvestmentalternatives.
To meetthis requ irement,aplan ad ministratormu stprovid e the name of eachd esignated
investmentalternative,the type orcategory of the investmentand awebsite where participants
and beneficiaries can learn more abou tthe investment.49 P articipants mu stalso be informed of
the performance d ataof eachinvestmentalternative.P erformance d atais requ ired to inclu d e
average annu altotalretu rns forthe past1,5and 10 calend aryears,startingwiththe last
completed year.Forinvestmentoptions withfixed rates of retu rn,information regard ingthe rate
of retu rn,and the extentof the issu er’s rightto change the rate mu stbe d isclosed .

The regu lation specifies thatthe information shou ld be presented “in achartorsimilar
formatthatis d esigned to facilitate comparison.”50 Fu rther,the d isclosu re withrespectto
investmentalternatives thatd o nothave afixed rate of retu rn shou ld also inclu d e the names and
retu rns of an appropriate broad -based secu rities marketind ex so thatparticipants can benchmark
the performance of the plan’s investmentoptions.Forexample,if participants can pu rchase a
secu rity trad ed on the S& P 500,retu rns forthe S& P 500 mightbe provid ed sid e by sid e withthe
rates of retu rn forthe specific secu rity.B enchmarkinginformation shou ld be provid ed forthe

46 ERISA Regu lation § 2550.404a-5(c)(2)(i)(A ),(c)(3)(i)(A )and (d )(1).
47 ERISA Regu lation § 2550.404a-5(c)(2)(ii).
48 ERISA Regu lation § 2550.404a-5(c)(2)(i)(B ).
49 A specific URL thatallows participants to access information is requ ired .The website mu stprovid e information
on:the investmentalternative’s issu er,investmentobjectives,principalstrategies,portfolio tu rnoverrate,
performance d ata,and fee and expense information.29 C FR 2550.404a-5(d )(1)(v).
50 29 C .F.R.§ 2550.401a-5(d )(viii)(2).Foran example of comparative chart,see A ppend ix to § 2550.404a-5,7 5FR
64942.
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same period s forwhichperformance d atamu stbe provid ed withrespectto aplan investment
option.51

P lan ad ministrators mu stalso provid e participants annu ally withad escription of the fees
and expenses of the plan’s variou s investmentalternatives thatmay be charged againsta
participant’s ind ivid u alaccou ntand d isclose the amou ntof su chfees and expenses.Su ch
sharehold er-type fees may inclu d e commissions,sales load s,sales charges,d eferred sales
charges,red emption fees,su rrend ercharges,exchange fees,accou ntfees and pu rchase fees and
shou ld be d istingu ished from an investment’s totalannu aloperatingexpense.The latter,which
inclu d es investmentmanagementfees,d istribu tion fees,service fees,separate accou ntexpenses
as wellas mortality and expense riskfees,mu stbe d isclosed separately as aflatd ollaramou ntas
wellas an expense ratio.

In ad d ition to d isclosingcosts,plan ad ministrators mu stfu rnishparticipants withastatement
explainingthatinvestmentcostis only one of many factors to consid erwhen makingan
investmentd ecision and anotherstatementto the effectthatinvestmentcosts,when aggregated ,
may become significant.52

Administrative Fees

P lan participants mu stalso receive an explanation of generalad ministrative service fees
associated withplan participation and any potentialind ivid u alexpenses thatmay be charged to
theiraccou nts.A generalexplanation of these expenses need s to be d isclosed before the d ate on
whichaparticipantcan firstd irecthis investments,as wellas annu ally.Specific53 d ollarcharges
againstaparticipant’s accou ntmu stbe inclu d ed on aqu arterly statement.Thu s,when money is
taken ou tof aparticipant’s accou nt,the54 participants mu stbe informed of the exactamou ntthat
was spentand the service forwhichthe money was expend ed .Q u arterly reportingd oes not
apply when the expenses are reflected in the totalannu aloperatingexpenses of one of the plan’s
investmentoptions.Forexample,if ad ministrative fees are paid entirely throu ghind irect
compensation flowingfrom aplan’s investmentin amu tu alfu nd (e.g.12b-1 fees),the fees
wou ld notbe su bjectto qu arterly d isclosu re bu t,an explanation of the factthatthe 12b-1 fees are
u sed to pay ad ministrative services mu stbe provid ed on the qu arterly statement.

The regu lation mand ates inclu sion of ad ministrative expenses,su chas legal,
record keepingand accou ntingfees on the qu arterly d isclosu re statement. This information only
need s to be d isclosed to the extentthatthese expenses have actu ally been charged againsta
participant’s accou nt.

A d ministrators mu stalso fu rnishplan participants withan explanation of expenses
charged againstaparticipant’s accou nton an ind ivid u alratherthan aplan-wid e basis,su chas
fees related to processingloans orqu alified d omestic relations ord ers,as wellas charges for
investmentad vice,sales charges,red emption fees and investmentmanagementfees. W hile the

51ERISA Regu lation § 2550.404a-5(d )(1)(iii).
52 ERISA Regu lation § 2550.404a-5(d )(1)(iv).
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actu alcharge forsu chind ivid u alexpenses mu stalso be reported to aparticipantqu arterly,a
confirmation statementafterthe charge is d ed u cted from the participant’s accou ntwou ld satisfy
this requ irement,thereby eliminatingthe need to inclu d e the charge on asu bsequ entqu arterly
statement.

Information Available upon Request

In ad d ition to requ ired annu ald isclosu res,ad ministrators of participant-d irected plans
mu stalso fu rnishcertain information if requ ested by aparticipantorbeneficiary.A ccord ingly,
u pon requ est,participants mu stbe provid ed copies of fu nd prospectu ses as wellas any financial
statements,sharehold erreports and similarmaterials related to aplan’s investmentalternatives.

The participant-leveld isclosu re requ irements are applicable forplan yearbeginningon or
afterN ovember1,2011.H owever,aspecialtransition ru le postpones the d ate thatinitial
d isclosu res mu stbe fu rnished no laterthan 60 d ays afterthis applicability d ate or60 d ays after
the effective d ate of plan-leveld isclosu re requ ired u nd erthe new Section 408 (b)(2)regu lations.
Since plan-leveld isclosu res have been d elayed u ntilA pril1,2012,the firstsetof initial
d isclosu res to plan participants (i.e.,alld isclosu res otherthan qu arterly d isclosu res)fora
calend aryearplan willbe d u e no laterthan M ay 31,2012.The firstqu arterly d isclosu res forthe
second qu arterof 2012 willbe d u e A u gu st14,2012.55

QDIA Disclosures

A s withinvestmentalternative d isclosu res,participants mu stbe informed of the
consequ ences of failingto choose an investmentoption.If su chafailu re occu rs,contribu tions
mad e to aparticipant’s accou ntmay be invested in aqu alified d efau ltinvestmentalternative
(“Q D IA ”).56 To obtain relief from liability forlosses resu ltingfrom su chan investment,the plan
mu stprovid e affected participants withatimely Q D IA notice.The notice mu stbe fu rnished (i)
atleast30 d ays in ad vance of plan eligibility or(ii)atleast30 d ays in ad vance of any first
investmentin aQ D IA on behalf of the affected participant.If the participanthas the opportu nity
to withd raw from the Q D IA ,the notice may be mad e as late as the d ate of plan eligibility.
P articipants mu stalso be given Q D IA notices atleast30 d ays in ad vance of su bsequ entplan
years.57

The requ irements forQ D IA notices are similarto those of investmentd isclosu res and
su mmary plan d escriptions (d iscu ssed below).The notice mu stbe written in amannercalcu lated
to be u nd erstood by the average plan participant.P articipants shou ld be informed of when and
the extentto whichtheiraccou ntassets willbe d irected to the Q D IA .The notice shou ld d escribe
the rightof participants to d irectthe investmentof assets in theiraccou nts (similarto the
requ irements of the investmentnotices d escribed above).A d escription of the Q D IA shou ld be
provid ed inclu d ingad escription of its investmentobjectives,riskand retu rn characteristics,fees
and expenses.In ad d ition,participants need be informed of where they may obtain information

55 See 7 6 F.R.42539,at42541 (Ju ly 19,2011).
56 Q D IA requ irements are d iscu ssed in ch.7 .Fornow,we only ad d ress the notice requ irements foraQ D IA .
57 ERISA Regu lation § 2550.404c-5(c)(3).
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abou totherinvestmentalternatives available to them u nd erthe plan and theirrightto d irect
accou ntassets to the otherinvestmentalternatives.

Summary Plan Description

Unless requ ested ,plans are notrequ ired to give participants an actu alcopy of the plan
d ocu ment.Instead ,plans are requ ired to d istribu te aSu mmary P lan D escription (“SP D ”)which
is awritten su mmary of aplan’s contents.A n SP D mu stbe written so thatthe average plan
participantcan u nd erstand it,and mu stclearly apprise participants and beneficiaries of their
rights and responsibilities u nd erthe plan.58 Fornew plans,an SP D mu stbe d istribu ted to each
employee covered by the plan within 120 d ays of the d ate on whichthe plan becomes su bjectto
ERISA whichgenerally occu rs on the firstd ay an employee is cred ited withan hou rof service
u nd erthe plan.59

The SP D mu stbe fu rnished to new employees within 90 d ays of becomingaparticipant
(orwithin 90 d ays of benefitcommencementforbeneficiaries).A d d itionally,if there are changes
mad e to the plan,an u pd ated SP D thatinclu d es allthose changes mu stbe fu rnished every five
years. The plan ad ministratormu stprovid e participants withacompletely restated SP D every
ten years,even if no amend ments orchanges were mad e since d istribu tion of the lastSP D .

P lans may be requ ired to provid e su mmaries of materialmod ifications (“SM M s”)
d escribingplan changes notinclu d ed in arestated SP D as changes in the plan occu r.A n SM M
mu stbe provid ed within 210 d ays afterthe end of the fiscalyearin whichthe change was
ad opted .Grou phealthplans are su bjectto specialru les thatrequ ire fu rnishingparticipants and
beneficiaries withan SM M no laterthan 60 d ays followingachange thatconstitu tes amaterial
red u ction in covered services orbenefits u nd erthe plan u nless the plan provid es SM M s at
regu larintervals of no more than 90 d ays.Forthis pu rpose,amaterialred u ction in covered
services orbenefits is any change to the plan thatwou ld be consid ered an importantred u ction by
the average plan participant,su chas ared u ction orelimination of benefits,oran increase in
premiu ms,d ed u ctibles,copayments,coinsu rance orotheramou nts paid by aparticipant.60

SP D s mu staccu rately d isclose alarge amou ntof information to participants in ord erto
comply withERISA .The information to be provid ed inclu d es:

 The name of the plan and the commonly u sed name of the plan (if the two are
d ifferent);

 The name and ad d ress of the employerorthe employee organization thatmaintains
the plan;

 The employerid entification nu mberof the plan sponsorand the plan nu mber;
 The type of pension orwelfare plan;
 The type of ad ministration of the plan;

58 The D O L recommend s avoid ingu singtechnicaljargon as wellas complicated sentence stru ctu re to ensu re this
goal.A d ministrators shou ld base theird eterminations on the generallevelof ed u cation of participants and act
accord ingly.The u se of clarifyingexamples is recommend ed .29 C .F.R.§ 2520.102-2(a).
59 ERISA Regu lation § 2520.104b-2(a).
60 ERISA § 7 33;ERISA Regu lation § 2520.104b-3(d )(3).
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 The name and ad d ress of the person u pon service of process shou ld be d elivered ;
 The name and ad d ress of the plan ad ministrator;
 The d ate the plan yearend s;and
 The name,title and ad d ress of eachperson who serves as atru stee,as wellas their

principle place of bu siness.

M oreover,participants mu stbe fu lly informed abou tplan requ irements foreligibility,
vesting,d istribu tions and termination of benefits61 These requ irements inclu d e d escriptions of:

 The cond itions u nd erwhichparticipants willbe eligible to receive benefits,inclu d ing
the normalretirementage;

 P roced u res forqu alified d omestic relations ord ers;
 The plan’s cond itions foreligibility;
 Forwelfare benefitplans thatu se grou phealthprovid ers,information abou tany fees,

caps and restrictions pertainingto receiptof med icalbenefits;
 A d escription of any jointorsu rvivorbenefits
 C ircu mstances,if any,where participants may be d isqu alified ,forfeitorotherwise

lose benefits thatthe participantwou ld expectto receive;
 The circu mstances and au thority of ad ministrators to change orterminate the plan,as

wellas the proced u res involved in plan termination;
 Ru les regard ingyears of service forpu rposes of eligibility,vesting,and breaks in

service;and
 The sou rces of contribu tion to the plan.

Finally,the SP D is also atoolto ensu re thatparticipants and beneficiaries are capable of
enforcingrights they have otherwise been d enied . The SP D mu std escribe the means throu gh
whichparticipants may apply forbenefits and pu rsu e grievances.Thu s,the SP D mu stpu blish
the process thatparticipants mu stu tilize to claim benefits,inclu d ingtime limits and available
remed ies.This requ irementneed notbe partof the SP D bu tcan be given separately,so longas
the SP D has astatementstatingthatparticipants may receive acopy of this information withou t
any fee.The SP D also mu stcontain ad escription of aparticipant’s rights u nd erERISA .62

Notice of Significant Reduction in Benefit Accruals

ERISA § 204(h)and C od e § 498 0F requ ire thatparticipants be provid ed withad vance
written notice of apension plan amend mentthatwou ld significantly red u ce the rate of fu tu re
benefitaccru als.P lans affected by this requ irementinclu d e d efined benefitpension plans and
ind ivid u alaccou ntplans thatare su bjectto the C od e’s minimu m fu nd ingstand ard s,su chas a
money pu rchase pension plan. The notice requ irementwou ld be triggered by,amongother
actions,aplan termination as wellas ared u ction of an early-retirementbenefitorretirement-type
su bsid y.C onversion of amoney pu rchase plan into aprofitsharingplan orany otherplan not

61 A llof the SP D ’s information mu stbe d isplayed in the same format.A d ministrators cannotattemptto hid e
information thatmay reflectnegatively on the plan.ERISA Regu lation § 2520.102-2(b).
62 ERISA Regu lation.§ 2520.102-3(t)(2)contains amod eld escription of ERISA rights forparticipants.
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su bjectto the C od e’s minimu m fu nd ingru les wou ld also be consid ered asignificantred u ction in
the rate of fu tu re benefitaccru als.63

A significantred u ction in benefits mu stbe d isclosed within areasonable time before the
effective d ate of the proposed amend mentwhichapplicable regu lations constru e as 45d ays.64

A s withan SP D ,aSection 204(h)notice mu stbe written so thatthe average plan participantwill
u nd erstand the effects of the plan amend ment.The notice mu stprovid e anarrative d escription of
the benefitorformu labeingamend ed bothbefore and afterthe amend ment’s effective d ate.
W hile itmay be provid ed in written orelective form,plan ad ministrators mu stensu re thatthe
d elivery method resu lts in actu alreceipt.

64 C u rrentregu lations d efine areasonable time as,generally,45d ays before ared u ction becomes effective,forplans
withfewerthan 100 participants and mu ltiemployerplans the notice is 15d ays.26 C .F.R.§ 54.498 0F-1(Q & A -9).
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Chapter 6 – Managing Your Fiduciary Duties

In C hapter1,we d iscu ssed whatmakes aperson afid u ciary and the natu re of fid u ciary
d u ties.Failu re to meetthese d u ties creates liability forfid u ciaries,bu tthere is more to the
fid u ciary requ irements than fu lfillingyou rpersonald u ties.There are avariety of mechanisms
available when d esigningan employee-benefitplan thatwilllimitthe personalliability of both
formally d esignated plan fid u ciaries and those who are d eemed to be plan fid u ciaries becau se of
the fu nctions they perform. N onetheless,fid u ciaries may seekto limittheirpotential
responsibilities— and theirpotentialliabilities— they may be liable forthe actions of otherplan
fid u ciaries,d epend ingon the circu mstances thatbringabou tthatliability.

Limiting Personal Liability

B ecau se of the significantmonetary and equ itable remed ies to whichthey may be
exposed ,fid u ciaries seekto limittheirliability forplan losses.ERISA provid es several
mechanisms thatred u ce afid u ciary’s exposu re to liability forinvestmentd ecisions.The most
significantliability shield ,d irected accou nts controlled by participants,is d iscu ssed below.

Participant Directed Accounts

O ne of the primary ways thatfid u ciaries can limittheirexposu re to liability is ERISA
§ 404(c)whichprovid es relief from liability forlosses resu ltingfrom participantinvestment
d ecisions mad e u nd eran ind ivid u alaccou ntplan.Forafid u ciary to be eligible for404(c)
protection,the plan mu stofferparticipants “abroad range of investmentalternatives”and ensu re
thatparticipants have su fficientinformation to make informed investmentallocation d ecisions
within the meaningof D O L regu lations.
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Diagram 2: Determining if a Plan Is a §404(c) Plan

IN STRUC TIO N S:Use the flowchartbelow to d etermine if aparticipant-d irected accou ntplan is
a§ 404(c)P lan.

N o

Y es

N o

Y es

N o

Y es

Is the plan an ind ivid u alaccou ntplan?

D oes the plan provid e participants and
beneficiaries the opportu nity to choose
the mannerin whichsome orallof their
accou nts are invested from abroad range
of investments options?(see flowcharts
on following pages)

D oes the plan provid e an opportu nity for
participants and beneficiaries to exercise
controloverthe assets in theirind ivid u al
accou nts?(see flowchart on next page)

The plan
is N O T a
§ 404(c)

P lan.

The plan
IS a

§ 404(c)
P lan.
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Opportunity to Exercise Control

A 404(c)plan mu stgive participants the ability to exercise controloverassets in their
accou nts. A participantwillbe d eemed to have this powerif two criteriaare met.65 First,the
participantmu sthave areasonable opportu nity to give investmentinstru ctions to an id entified
plan fid u ciary.The plan d ocu mentmu stexpressly provid e forthis right,and the fid u ciary mu st
be obligated to follow the participant’s instru ctions.

Second ,aparticipantmu stbe given orhave the opportu nity to obtain enou ghinvestment
information to make an informed investmentd ecision.Three types of information mu stbe given
to participants to satisfy this requ irement.First,the participantmu stbe given an explanation that
the plan is intend ed to be a404(c)plan and thatfid u ciaries may be relieved of liability forlosses
resu ltingfrom the participant’s investmentinstru ctions.A d d itionally,fid u ciaries mu stprovid e
participants withthe requ ired d isclosu res prescribed in § 2440.404a-5of the D epartmentof
L abor’s regu lations.Finally,if the plan offers employerstockas an investmentalternative,the
participants mu stbe provid ed withad escription of the proced u res established to provid e forthe
confid entiality of information relatingto the pu rchase,hold ingand sale of employersecu rities,
and the exercise of votingrights.The name,ad d ress and ,telephone nu mberof the plan
fid u ciaries responsible formonitoringcompliance withthese proced u res mu stalso be provid ed .

A plan may stillqu alify as a404(c)plan even if itimposes certain restrictions u pon
participantchoice.66 Forexample,as longas there are proced u res in the plan d ocu mentthat
inform participants of actu alexpenses incu rred on theirind ivid u alaccou nts,the plan may charge
participants forreasonable expenses related to carryingou tinvestmentinstru ctions.Fu rther,
u nd ercertain circu mstances,aplan may permitafid u ciary to d ecline investmentinstru ctions
withou tjeopard izingthe plan’s statu s u nd er§ 404(c).Thu s,fid u ciaries may d ecline investment
instru ctions thatwou ld resu ltin aprohibited transaction oran instru ction whichwou ld generate
taxable income forthe plan.67

P lans may also impose restrictions on the frequ ency of investmentinstru ctions,provid ed
the restrictions meetcertain criteria.The restrictions mu stallow aparticipantto give investment
instru ctions withafrequ ency appropriate forthe marketvolatility of an investmentalternative.68

In ad d ition,aparticipantmu stbe permitted to give investmentinstru ctions no less frequ ently
than once every three months foratleastthree investmentalternatives,eachof whichmu stbe
partof abroad range of investmentalternatives.69 If there are otherinvestmentalternatives for
whichparticipants can give instru ctions atafasterrate than once every three months,atleastone
of the selected three investmentalternatives mu stallow participants to give instru ctions as
frequ ently as allowed forthatinvestment.Finally,participants mu stalso be able to d irect
investments from su chalternatives into an income prod u cinglow riskfu nd oraccou ntatthe

65 ERISA Regu lation § 2550.404c-1(b).
66 ERISA Regu lation § 2550.404c-1(b)(2)(ii)(C ).
67 ERISA Regu lation § 2550.404c-1(b)(2)(ii)(B ).
68 ERISA Regu lation § 2550.404(c)(b)(2)(ii)(C ).
69 ERISA Regu lation § 2550.404(c)-1(b)(2)(ii)(C )(i).A d efinition of abroad range of investmentalternatives is
provid ed in the nextsu bsection.See ERISA Regu lation § 250.404c-1(b)(3).
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same frequ ency oras frequ ently as they are permitted to give investmentinstru ctions with
respectto eachsu chalternative.7 0

7 0 ERISA Regu lation § 2550.404c-1(b)(2)(ii)(C )(2)(ii).



{ 99902/A 061607 2.1} 38

Diagram 3: Determining if a Plan Provides an Opportunity
to Exercise Control Over Assets

IN STRUC TIO N S:Use the flowchartbelow to d etermine if aplan provid es an opportu nity for
participants and beneficiaries to exercise controloverthe assets in theirind ivid u alaccou nts.

N o

Y es

N o

Y es

N o

Y es

N o

Y es
N o Y es

N o

Y es

Y es

N o

N o

Y es

Y es

Und erthe terms of the plan,d o participants
and beneficiaries have the opportu nity to
give investmentinstru ctions to an id entified
plan fid u ciary (in writingorotherwise)and
the opportu nity to obtain written
confirmation of those instru ctions?

Is the plan fid u ciary obligated to comply
withthe investmentinstru ctions u nless the
fid u ciary is permitted to refu se to implement
those investmentinstru ctions?

A re participants provid ed (orhave the
opportu nity to obtain)su fficientinformation
to make informed d ecisions abou tthe
investmentoptions available u nd erthe plan
(i.e.,d o they receive information requ ired to
be d isclosed and information thatmu stbe
available u pon requ est)?

A re the plan’s charges forexpenses
reasonable?

A re restrictions on the frequ ency of
investmentinstru ctions reasonable?

P articipants
&

beneficiaries
d o N O T
exercise

P articipants
&

beneficiaries
exercise
control.

W ithrespectto the exercise of voting
tend erand similarrights appu rtenantto the
participant’s orbeneficiary’s ownershipin
an investment,is the participant’s or
beneficiary’s investmentthe resu ltof an
exercise of control,and was the ind ivid u al
provid ed areasonable opportu nity to give
instru ction withrespectto su chincid ents
of ownership?

In the case of asale,exchange orleasingof
property between a§ 404(c)P lan and a
fid u ciary (oraffiliate of fid u ciary),ora
loan to afid u ciary (oraffiliate of
fid u ciary),is the transaction fairand
reasonable to the participantor
beneficiary?

D oes the participanthave ind epend ent
controlwithrespectto the transaction?
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Broad Range of Investment Alternatives

In ord erto qu alify forrelief u nd er404(c),participants mu stbe given the opportu nity to
investin abroad range of investmentalternatives.7 1 This requ ires thatparticipants mu sthave a
reasonable opportu nity to materially affectthe potentialretu rn and the d egree of riskon their
ind ivid u alaccou nts.7 2 W hen d eterminingwhetheraplan provid es areasonable opportu nity to
d iversify participantassets,fid u ciaries shou ld consid erthe natu re of the investmentalternatives
and the size of the portion of the participant’s accou ntoverwhichhe is permitted to exercise
control.

The investmentalternatives have specific requ irements as well.There mu stbe atleast
three core alternatives into whichparticipants may d irecttheiraccou ntfu nd s.Eachof these
alternatives mu stbe d iversified and have materially d ifferentriskand retu rn characteristics.7 3

The core alternatives mu st,in the aggregate,enable the participantto achieve aportfolio with
aggregate riskand retu rn characteristics atany pointalongthe range normally appropriate forthe
participant.Finally,eachof the core alternatives,when combined withinvestments in the other
core alternatives,mu sttend to minimize,throu ghd iversification,the overallriskof a
participant’s portfolio.7 4

7 1 ERISA Regu lation § 2550.404c-1(b)(3)
7 2 Id .
7 3 ERISA Regu lation § 2550.404c-1(b)(3)(i)(B ).
7 4 ERISA Regu lation § 2550.404c-1(b)(3)(i)(B )(4).
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Diagram 4: Determining if a Plan Provides a Broad Range
of Investment Options

IN STRUC TIO N S:Use the flowchartbelow to d etermine if aplan provid es abroad range of investment
options to participants and beneficiaries.

N o

Y es

N o

Y es

Y es

N o

N o

Y es

Y es N o

D oes the participantorbeneficiary have a
reasonable opportu nity to materially affect
the d egree of riskwithrespectto the
amou nts in his accou ntoverwhichhe
exercises control?

D oes the participantorbeneficiary have a
reasonable opportu nity to choose from at
leastthree investmentoptions:
o Eachof whichis d iversified ;
o Eachof whichhas materially d ifferent

riskand retu rn characteristics;
o W hichin the aggregate allow the

ind ivid u alto achieve aportfolio with
aggregate riskand retu rn
characteristics atany pointwithin the
range normally appropriate forsu ch
ind ivid u al;and

o Eachof whichwhen combined with
the otherplan options tend s to
minimize throu ghd iversification the
overallriskin the ind ivid u al’s
portfolio? D oes the participantorbeneficiary have a

reasonable opportu nity to d iversify the
investmentof thatportion of the accou nt
overwhichhe exercises controlin ord erto
minimize riskof large losses,takinginto
accou ntthe natu re of the plan and the size
of su chind ivid u al’s accou nt?

If look-throu ghinvestmentvehicles are
offered to participants and beneficiaries,
are the u nd erlyingassets consid ered in
d eterminingwhetherthe plan satisfies the
requ irementto provid e abroad range of
investmentalternatives?

D oes the participantorbeneficiary have a
reasonable opportu nity to materially affect
the potentialretu rns on amou nts in his
accou ntoverwhichhe exercises control?

D oes N O T
offera

broad range
of

investment

D oes offer
abroad
range of

investment
vehicles.
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Exercise of Control

The lastrequ irementforqu alification as a404(c)plan is thatparticipants in factexercise
ind epend entcontrolovertheirplan accou nt.Fid u ciaries are only relieved from liability forthose
plan assets thatare managed by the ind ivid u alparticipants.Forexample,if aplan allows
participants to d irectthe investmentof half of theirplan accou ntbu tthe plan fid u ciary d irects the
otherhalf,the normallevelof liability exists forthe portion of the accou ntthatremains u nd erthe
fid u ciary’s control.Fid u ciaries may only be relieved of liability forthe plan assets overwhich
the participanthas d iscretionary control.

§ 404(c)relief applies only when aparticipant’s exercise of controloveraccou ntassets
has been ind epend ent.The d etermination as to whatconstitu tes ind epend entcontrolis afact
specific qu estion,based on the circu mstances of the particu larcase.ERISA Regu lation §
2550.404c-1(c)(2)lists three circu mstances thatcan cau se the loss of su chind epend ence.Thu s,
improperinflu ence by aplan fid u ciary willnegate ind epend ence.In ad d ition,if afid u ciary
conceals amaterialnon-pu blic factregard ingan investment,the investmentwilllack
ind epend ence u nless the fid u ciary is prohibited by fed eralorstate law from revealingthe
information.Finally,ind epend entcontrolcannotbe exercised when the participantis legally
incompetentand the fid u ciary accepts the instru ction knowingthe participantis legally
incompetent.

Other Means of Limiting Liability

In ad d ition to d esigningthe plan to provid e forparticipant-d irected accou nts thatqu alify
u nd erSection 404(c),fid u ciaries have othermethod s of limitingliability.Followingbest
practices forfid u ciaries willsignificantly lowerthe od d s of aclaim forbreachof fid u ciary d u ty.
Read ingand followingthe terms of plan d ocu ments and properly d ocu mentingalld ecisions and
the process by whichthose d ecisions came abou twillalso lowerexposu re to liability.

P lans can also establishqu alified d efau ltinvestmentalternatives (“Q D IA ”)thatcan
red u ce the riskof fid u ciary liability.If the Q D IA is selected and monitored pru d ently,
participants who d efau ltinto thatinvestmentalternative 7 5 willbe treated as havingselected the
investmentthemselves.Thu s,these participantaccou nts wou ld be treated like an ind epend ent
investmentd ecision in a404(c)plan.

D elegatingau thority to otherfid u ciaries is afu rther means of limitingthe liability of any
ind ivid u alfid u ciary.

Delegating Fiduciary Duties

P lans may d ivid e au thority amongvariou s fid u ciaries so thatafid u ciary willonly be
responsible forthe sphere of activity overwhichthatfid u ciary has au thority.ERISA § 405(c)

7 5 P articipants willd efau ltinto an investmentalternative when they have the powerto make investmentd ecisions
and d o notmake any su chd ecision.Forexample,if aparticipantopts into asalary red u ction program oris
au tomatically enrolled in su chaplan,bu td oes notpickamongstthe menu of investmentalternatives,his lackof
d ecision is treated as if he d ecid ed to investin the Q D IA for404(c)pu rposes.
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provid es ru les by whichplan d ocu ments may prescribe aproced u re forthe d elegation of
fid u ciary au thority.Fid u ciary au thority cannotbe d elegated withou tfollowingthis proced u re.
Even if fid u ciaries informally d elegate au thority,the transferof au thority willnotbe treated as
legally relevant.7 6 These proced u res may also allow named fid u ciaries to cau se otherind ivid u als
to become fid u ciaries.O n the otherhand ,there is an express prohibition againstd elegating
tru stee responsibilities.

A d elegation of au thority willgenerally relieve afid u ciary of liability formatters beyond
his orhercontrol.H owever,this willnotbe the case if afid u ciary is otherwise liable throu gh
co-fid u ciary liability (d iscu ssed in the nextsu bsection).A d d itionally,anamed fid u ciary willnot
typically be held liable forthe actions of aperson they appointto be afid u ciary throu ghplan
proced u res,exceptin one of three circu mstances.Thu s,if the named fid u ciary violates the d u ty
of pru d ence and loyalty imposed by ERISA § 404(a)(1)7 7 withrespectto (i)the allocation or
d esignation,(ii)the establishmentorimplementation of the d elegation proced u re,or(iii)the
continu ation of the allocation ord esignation,then the named fid u ciary willretain responsibility
forthe actions of the person appointed to actin his place.Thu s,if anamed fid u ciary d esignated
aperson to perform afid u ciary fu nction bu tfailed to pru d ently monitorthe d esignee’s
performance of thatfu nction,the named fid u ciary wou ld be potentially liable forthe d esignee’s
negligentperformance.

Co-Fiduciary Liability

Fid u ciaries are responsible fortheirown cond u ctbu tmay be responsible forthe cond u ct
of otherfid u ciaries as well.There are three circu mstances thatwillcau se afid u ciary to be liable
forthe breachof anotherfid u ciary.These e circu mstances are in ad d ition to any liability the
fid u ciary may incu rhimself.7 8 Forthe pu rposes of clarity,we willreferto the breaching
fid u ciary as “Fid u ciary B ”and the fid u ciary who wou ld become liable becau se of Fid u ciary B as
“Fid u ciary A .”First,if Fid u ciary A participates knowingly in orknowingly attempts to conceal
an actoromission of Fid u ciary B thatconstitu tes abreachof fid u ciary d u ty,Fid u ciary A is liable
forthe acts of Fid u ciary B if he knows su chan actoromission is abreach.Second ,if a
Fid u ciary A enabled Fid u ciary B to commitabreachthrou ghFid u ciary A ’s failu re to comply
withhis own fid u ciary d u ties,then Fid u ciary A willbe responsible forFid u ciary B ’s breach.
Third ,if Fid u ciary A knows of abreachby Fid u ciary B ,Fid u ciary A is liable forthatbreach
u nless Fid u ciary A makes reasonable efforts to remed y the breach.

Liability Insurance

Und erERISA § 409(a),fid u ciaries are personally liable fortheirbreaches of fid u ciary
d u ty;accord ingly,if aplan participantmakes aclaim,any d amages are paid by the breaching
fid u ciary,notby the plan.Fid u ciaries may be ind emnified againstpotentiald amages throu gh
insu rance contracts.ERISA § 410(b)explicitly permits fid u ciaries to acqu ire su chcontracts and
allows forplan sponsors to pu rchase su chinsu rance on behalf of employees who serve as
fid u ciaries.H owever,aplan may pu rchase insu rance forits fid u ciaries to coverliability or

7 6 ERISA Reg.§ 2509.7 5-8 ;FR-13.
7 7 D iscu ssed in fu llin C hapter1.
7 8 ERISA § 405(a).
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losses occu rringby reason of the actoromission of afid u ciary,only if su chinsu rance permits
recou rse by the insu reragainstthe fid u ciary forabreachof fid u ciary d u ty.7 9

The plan itself cannotrelieve afid u ciary from liability.N o provision of aplan
instru mentthatpu rports to relieve afid u ciary from responsibility orliability willbe u pheld by a
cou rtof law,as ERISA § 410(a)specifically states thatsu chprovisions are void as againstpu blic
policy.

7 9 ERISA § 410(b)(1).
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Chapter 7 – Consequences of Failing to Meet your Fiduciary Duty

ERISA fid u ciaries are personally liable forbreachingtheirfid u ciary d u ties.The
breachingfid u ciary is responsible formakingon any losses thatresu ltfrom the breachand for
retu rningto the plan any profits the fid u ciary may have mad e throu ghthe u se of plan assets.8 0 A
breachingfid u ciary also may be su bjectto cou rtapproved equ itable remed ies.A sid e from being
su bjectto those remed ies,there are ad d itionalcivilpenalties,imposed by the D O L and IRS thata
breachingfid u ciary may face.W hile the costs associated withrestoringthe plan to normality are
u navoid able once there has been abreach,fid u ciaries may,in certain circu mstances,avoid
fu rtherpenalties throu ghcorrective action.

Types of Violations

ERISA imposes nu merou s requ irements on fid u ciaries,as d emonstrated throu ghou tthis
book,and failu re to fu lfillthese obligations is abreachof d u ty.P art5of Su btitle B of ERISA
provid es forcivilenforcementand criminalpenalties related to fid u ciary violations.

Civil Violations

ERISA requ ires plan ad ministrators to fu rnishparticipants withcertain information,su ch
as asu mmary plan d escription,and gives participants acau se of action againstad ministrators
u nd er§ 502(c)(1)forfailu re to comply witharequ estto provid e su chinformation.The statu te
au thorizes apenalty of $110 perd ay and “su chotherrelief as [the cou rt] d eems proper.8 1

H owever,this relief may be limited d u e to the factthatthe cou rtmay only ord errelief if the plan
ad ministratorfails to provid e appropriate d ocu mentation within 30 d ays afteraparticipant
requ ests it.8 2 O n the otherhand ,arequ estforinformation is notrequ ired forstand ingto su e if
the ad ministratorhas failed to provid e the information.

Itis also aviolation of ERISA to interfere withprotected rights of aparticipantor
potentialparticipant.8 3 A ccord ingly,itis u nlawfu lto d iscipline ord iscriminate againsta
participantforexercisingany rightto whichhe is entitled u nd erthe employee benefitplan.Su ch
actions willgive rise to the same civilliabilities as violations of ERISA § 502,d iscu ssed below.

A ny breachof the core fid u ciary d u ties of pru d ence,loyalty,d iversification of assets and
followingplan d ocu ments thatcau ses the loss of plan assets violates ERISA .Forexample,if a
fid u ciary fails in his d u ty to d iversify plan assets,and itcan be d emonstrated thatthe plan lost
money becau se of this failu re,the breachingfid u ciary wou ld be requ ired to pay the plan the
d ifference between whatthe plan shou ld have earned and the amou ntthe plan actu ally earned .
Similarly,engagingin aprohibited transaction by u singplan assets to benefitparties related to
the plan is aviolation u nd erERISA and willresu ltin fid u ciary liability. A ctions of co-

8 0 ERISA § 409.
8 1 The D epartmentof L aborhas ad ju sted the statu tory amou ntfrom $100 perd ay to $100 perd ay to accou ntfor
inflation.62 Fed .Reg.40696,(Ju ly 29,1997 ).
8 2 ERISA § 502(c)(1)(B ).
8 3 ERISA § 510.
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fid u ciaries,as d iscu ssed in the previou s chapter,can also create liability forotherfid u ciaries,
assu mingthe stand ard s forco-fid u ciary liability are met.8 4

D espite these potentialviolations,fid u ciaries are excu sed from liability forfid u ciary
breaches committed before they became afid u ciary oraftertheirservice as afid u ciary end s.8 5

W hile su ccessorfid u ciaries are notliable forafid u ciary breachby apred ecessor,if they become
aware of an ongoingbreach,they are obligated to correctit.8 6 A lthou ghfid u ciaries may
terminate theirservice as afid u ciary and thereby terminate theirfid u ciary obligations they
cannotaband on the plan withou tfollowingplan proced u res.M oreover,ad epartingfid u ciary
mu stensu re thatanotherfid u ciary willassu me his responsibilities.8 7

Criminal Violations

In ad d ition to civilliabilities,ERISA also imposes sanctions forcriminalviolations.
First,criminalpenalties may be imposed on any person who willfu lly violates aprovision of P art
1 of Su btitle B of ERISA ,8 8 whichconcerns the reportingand d isclosu re requ irements of
fid u ciaries,inclu d ingfu rnishingthe su mmary plan d escription and annu alreports.C riminal
penalties may also be imposed forthe u se of violence,frau d ,threatof force,etc.as ameans of
coercingaparticipantinto notexercisingrights u nd erERISA orthe plan thatthe participantis
entitled to exercise.8 9 Fu rther,itis acriminalviolation foraperson,in connection withamu lti-
employerplan,to knowingly make afalse statementto an employee orbeneficiary abou tthe
financialcond ition,benefits provid ed ,orregu latory statu s of su chaplan.90

ERISA also prohibits certain persons from hold ingplan positions.The listof those who
cannotserve the plan in afid u ciary capacity inclu d es persons convicted of:frau d ,bu rglary,
arson,felony violation of state orfed erald ru glaws,perju ry,mu rd er,rape,violation of § 302 of
the L abor-M anagementRelations A ct,felony abu se of aperson’s position oremploymentin a
labororganization,orconspiracy to commitany su chcrimes.91 N o person withany of these
convictions may serve as afid u ciary,ad ministrator,officer,tru stee,consu ltant,orad visorto an
employee benefitplan. The prohibition lasts for13years afterthe conviction orthe end of
imprisonment,whichevercomes later.

The United States C riminalC od e also inclu d es certain ERISA -based violations.Thu s,it
is u nlawfu lto knowingly make afalse statementin any d ocu mentrequ ired u nd erERISA Title
I.92 C oncealingarequ ired factorafactthatwou ld aid in verifyingorexplainingthe d ocu ment,
is also acriminalviolation.

8 4 Formore information on co-fid u ciary liability,see C h.6.
8 5 ERISA § 409(b).
8 6 This is notaseparate fid u ciary d u ty,bu tfou nd ed in ERISA § 404(a)(1)(B )’s d u ty of pru d ence.See also D O L
A d v.O p.7 6-95.
8 7 see Employee B enefits Secu rity A d ministration,Meeting your Fiduciary Responsibilities,D epartmentof L abor
(Ju l.26,2011)http://www.d ol.gov/ebsa/pu blications/fid u ciaryresponsibility.html
8 8 ERISA § 501(a).
8 9 ERISA § 511.
90 E.g.ERISA § 501(b);ERISA § 519.
91 The fu lllistof d isqu alifyingcriminalconvictions is listed in ERISA § 411.
92 18 U.S.C .§ 1027 .
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ERISA and Tax Code Penalties

Fid u ciaries are liable forthe losses they cau se the plan.Forexample,if impru d ent
investmentmanagementresu lts in $1 million of losses to the plan,the breachingfid u ciary wou ld
be liable to the plan thatamou nt.Forany su chbreachof fid u ciary d u ties,the Secretary of L abor
is obligated to assess an ad d itionalpenalty u pon breachingfid u ciaries and any otherperson who
knowingly participates in su chabreach.The penalty is 20% of the applicable recovery amou nt
d u e to the plan.Forexample,if afid u ciary fails to d iversify plan assets,and this cau ses a
$100,000 loss to the plan,the fid u ciary wou ld be requ ired to pay the plan $100,000 to restore
plan assets and the fid u ciary wou ld also owe an ad d itional$20,000 penalty to the D epartmentof
L abor.93

Fid u ciaries and parties in interestmay also be assessed withpenalties fortheir
participation in aprohibited transaction.This penalty may notexceed 5% of the applicable
amou nt.If aplan were to lose $100,000 from investmentin abu siness ventu re controlled by
parties related to the plan,aparty-in-interestcou ld be fined $5,000 forbeingpartof aprohibited
transaction.94

These penalties may be red u ced orwaived on ad iscretionary basis.The D irectorof the
O ffice of Exemption D eterminations is d elegated the au thority to make su chd eterminations for
the D O L .The D irectorcan d ecid e to waive orlowerapenalty u pon afind ingthatan ind ivid u al
acted reasonably and in good faithwhen engagingin the fid u ciary breach.95

The criminalpenalties forERISA violations are more severe.A ny willfu lviolation of
the d isclosu re requ irements in P art1 of ERISA may resu ltin afine of u pto $100,000 and a
sentence of notmore than 10 years imprisonment,orboth.The same penalties apply formaking
afalse statementto an employee of amu lti-employerplan.A ny person who intentionally
violates the prohibition againsthiringaprohibited person may be fined u pto $10,000 and /or
su bjectto imprisonmentforu pto five years.

Tax Code Penalties

In ad d ition to the civiland criminalpenalties thatthe D O L may impose,excise taxes
u nd erthe tax cod e may be imposed on certain plan actions.The ERISA and tax cod e prohibited
transaction ru les mirroron anotherand committingwhatERISA d efines as aprohibited
transaction willgenerally resu ltin an excise tax imposed on the responsible fid u ciary.There is a
15% excise tax foreachprohibited transaction in whichaplan engages.96

Who May Bring Lawsuits For a Breach?

In ord erto encou rage compliance,ERISA creates stand ingforcertain plaintiffs to bring
su its forbreaches of fid u ciary d u ty.ERISA § 502(a)sets forththe persons who are empowered
to bringacivilaction.A ny participantorbeneficiary may bringacivilaction forfailu re to

93 ERISA § 502(l).
94 ERISA § 502(i).
95 EBSA Enforcement Manual,C h.35
96 26 U.S.C .§ 497 5(a).
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fu rnishrequ ired information,to recoverbenefits owed u nd erthe terms of the plan,to enforce any
violation of the plan terms orto clarify the rightto fu tu re benefits u nd erthe plan.97 P articipants,
beneficiaries,and plan fid u ciaries may also seekinju nctive relief againstacts orpractices which
violate ERISA orthe terms of the plan,su chas aprohibited transaction.These parties may also
seekotherappropriate equ itable relief to red ress violations and enforce the terms of the plan.In
CIGNA Corp. v Amara,the U.S.Su preme C ou rtind icated thatawid e range of trad itional
equ itable remed ies is available to ERISA participants.98

The D O L posses similarenforcementmechanisms.The D O L is empowered to su e to
enforce plan provisions,to obtain relief forloss of plan assets,to enforce any appropriate
equ itable relief,to and enforce any provision of ERISA .The D O L is also u niqu ely given the
au thority to seekand collectapplicable civilpenalties,as d efined in ERISA § 502.

Correcting Breaches

The Employee B enefits Secu rity A d ministration (“EB SA ”),ad ivision of the D O L ,
permits fid u ciaries to correctcertain types of breaches withou tincu rringthe penalties associated
withthe violation.Fid u ciaries may apply forrelief u nd erthe V olu ntary Fid u ciary C orrection
P rogram (“V FC P ”),provid ed they meetthe program’s qu alifications.

Eligibility

Eligibility forthe V FC P is cond itioned on the plan orotherapplicantmeetingcertain
requ irements.In ad d ition to specific requ irements relatingto the type of action beingcorrected
and the available means of correction,the applicant/plan mu stmeeteachof the followingthree
cond itions.

First,the application cannotcontain evid ence thatwou ld lead E B SA to d etermine that
there is apotentialcriminalviolation involved in the action thatthe plan is seekingto correct.
Second ,an action is noteligible forcorrection if E B SA has cond u cted an investigation which
resu lted in written notice to aplan fid u ciary thatithas been referred to the IRS.Finally,EB SA
requ ires thatneitherthe plan northe applicantbe u nd erinvestigation by agovernmentagency.
In the notice d escribingthe V FC P ,EB SA ind icates thataplan orparticipantis consid ered to be
u nd erinvestigation if EB SA is investigatingthe plan oraparticipantin connection withan act
d irectly related to the plan.In ad d ition,if any othergovernmentagency is cond u ctingacriminal
investigation of the plan oraparticipantforactions d irectly related to the plan,the plan is u nd er
investigation.99 Fu rther,aplan is u nd erinvestigation if an examination of the plan is being
cond u cted by the Tax Exemptand GovernmentEntities d ivision of the IRS.Finally,if the
P ension B enefitGu aranty C orporation orany state attorney generalorstate insu rance
commissioneris cond u ctingan investigation of the plan orplan sponsorforactions related to the

97 ERISA 502(a)(1).Forexample,plan participants may bringclaims forthe recovery of losses thatresu lted when
the plan ad ministratorfailed to follow instru ctions to change the investmentof aparticipant’s plan accou nt,resu lting
in investmentlosses.See LaRue v. Dewolf, Boberg & Associates Inc.,552 U.S.248 (2009).
98 Cigna Corp. v Amara, 131S.C t.18 66 (2011).
99 Voluntary Fiduciary Correction Program under the Employee Retirement Income Security Act of 1974, 7 1 Fed .
Reg.2027 0 (A pr.19,2006).
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plan,then the plan is u nd erinvestigation,u nless the applicanthas notified E B SA in writingof
su chan investigation.

There are also certain circu mstances thatd o notqu alify as being“u nd erinvestigation.”If
EB SA merely contacts aplan orapplicantforcorrection in connection withaparticipant
complaint,su chcontactwillnotmeetthe criteriaforbeingu nd erinvestigation u nless the
participantcomplaintconcerns the same action forwhichcorrection is beingsou ghtand the plan
has notreceived the correction amou ntd u e u nd erthe V FC P as of the d ate EB SA contacts the
plan.A plan is also notu nd erinvestigation if the plan is u nd ergoingaworkpaperreview by
EB SA .

Application Procedures

A pplications u nd erV FC P mu stbe su bmitted to EB SA and mu stad here to particu lar
ru les.A n application mu stbe prepared by aplan official100 orhis au thorized representative,su ch
as an attorney oran accou ntant.There mu stalso be acontactperson listed in the application,as
wellas the contact’s ad d ress and telephone nu mber.The contactmu stbe familiarwiththe
contents of the application and have au thority to respond to inqu iries.The application need s to
inclu d e apenalty of perju ry statementand acompleted checklist.101

The primary requ irementforvolu ntary correction is ad etailed narrative d escribingthe
breachand the corrective action.The narrative mu stinclu d e alistof allpersons materially
involved in the breach,the employerid entification nu mber,the d ate thatthe plan’s mostrecent
Form 5500 was filed ,an explanation of how the breachwas corrected and who corrected itand
the specific calcu lations thatwere u sed to d etermine how the principalamou ntand lostearnings
were calcu lated .

D ocu mentation thatsu pports the narrative d escription mu stalso be inclu d ed in aV FC P
application.This inclu d es the plan d ocu mentand any otherpertinentd ocu ments related to the
plan.Eachtype of breachthatmay be corrected has its own su pportingd ocu mentation thatis
necessary foravalid application.In ad d ition to specific corrective requ irements,d ocu mentation
establishingthe amou ntof profits to be restored ,if applicable,orthe amou ntof lostearnings
need s to be provid ed ,as wellas proof thatsu chamou nts have been paid to the plan.

Types of Actions That May be Corrected

O nly certain types of breaches may be corrected throu ghthe V FC P .EB SA lists six
d ifferentactions thatmay be corrected throu ghthe program.Eachtype of breachhas its own
method of correction and eachmethod is strictly applied .Generald escriptions of the types of
actions thatmay be corrected are given below.

100 A plan officialis aplan fid u ciary,plan sponsororparty in interestwithrespectto the plan,orany otherofficial
withthe capacity to correctabreach.7 1 F.R.2027 1 (A pril19,2006).
101 The checklistmay be fou nd in A ppend ix B of the notice of the V olu ntary Fid u ciary C orrection P rogram.7 1 F.
R.2028 2 (A pr.19,2006).
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Delinquent Participant Contributions

The firsttype of fid u ciary breachthatmay be corrected is ad elinqu entremittance of
participantfu nd s.This occu rs when an employerreceives orwithhold s money from aplan
participantbu tretains thatmoney forlongerthan allowed by ERISA stand ard s orthe plan
d ocu ments.This willapply when an employerwithhold s money from an employee paycheckto
be contribu ted to his retirementaccou ntorto repay aplan loan.

Loans

C ertain breaches regard ingloans to parties-in-interestmay also be volu ntarily corrected .
There are three types of loans thatare eligible.First,aloan mad e to aparty-in-interestatafair
marketinterestrate may be corrected .P lans also may correctloans mad e atabelow market
interestrate to parties-in-interest.Finally,aplan may correctaloan mad e to aperson who is not
aparty in interestif the rate of interestis below marketrate.

A d d itionally,there are separate ru les forloans mad e to plan participants.There are two
types of participantloan breaches thatmay requ ire correction.If aparticipantis loaned money
in amannerthatis inconsistentwithplan d ocu ments,the loan is aprohibited transaction bu tmay
be fixed u nd erV FC P .The othertype of breachrelated to aparticipantloan thatmay be
corrected ,is the failu re by aplan ad ministratorto withhold loan repayments from the
participant’s paycheck.

Transactions Involving Plan Assets

A plan’s sale orpu rchase of an assetto orfrom aparty-in-interest,if itis otherwise a
prohibited transaction,can be remed ied throu ghthe V FC P .Similarly,the sale and leasebackof
property between aplan and an employermay be corrected .L astly,the sale of an assetto person
who is notaparty-in-interestforless than fairmarketvalu e orthe pu rchase of an assetformore
than fairmarketvalu e,is atransaction thatmay be corrected throu ghthe V FC P .

Improper Valuation of Benefits

D efined contribu tion plans may violate ERISA by payingbenefits withou tproperly
valu ingplan assets on whichsu chpaymentis based .If assets are notcorrectly valu ed ,
d istribu tions willbe excessive orinsu fficientand in su chcases,the plan may be eligible to
correctthe resu ltingbreachu nd erthe V FC P .

Duplicative or Excessive Plan Expenses

The lasttype of breachwhichmay be corrected concerns plan expenses.W astingplan
assets on certain expenses constitu tes abreachof fid u ciary d u ty thatmay be corrected in certain
circu mstances.Three types of plan expense violations may be corrected :1)d u plicative or
excessive compensation forservices;2)improperpaymentof expenses thatthe plan sponsor
shou ld pay;102 and 3)payingafid u ciary forservices withplan assets when d oingso is a
prohibited transaction.

102 See C h.1 formore information on settlorfu nctions.
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DOL Investigative Authority

ERISA au thorizes the D epartmentof L aborto investigate any violations of ERISA .
Und erthis au thority,the D O L can requ ire the su bmission of reports,books,record s,and the
filingof d atathatsu pports requ ired d isclosu re to the D O L .Thu s,if the D O L is su spiciou s of a
plan activity afterreviewingthe plan’s Form 5500,itmay requ ire the plan to tu rn overall
d ocu ments u sed to prepare the Form 5500.This au thority can be exercised no more than once in
a12 monthperiod .
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Chapter 8 – Fiduciary Responsibility and the Management of Plan Assets

Investment Procedures

The types of investments available to employee benefitplans have evolved since
ERISA ’s enactmentand the statu te wisely refrains from establishinglists of specific secu rities or
otherassets thatare eitherpermitted orprohibited .Instead ,ERISA requ ires fid u ciaries to select
investments in accord ance withthe d u ty of pru d ence,thatis,withthe care,skill,pru d ence and
d iligence thatapru d entperson actingin alike capacity and familiarwithsu chmatters wou ld u se
in the cond u ctof an enterprise of alike characterand withlike aims.W hetherthey are involved
in selectingmu tu alfu nd options fora401(k)plan’s investmentmenu orchoosingamix of assets
intend ed to fu nd lifetime pensions foraspecific grou pof pension plan participants,the d u ty of
pru d ence is seen by the cou rts as requ iringfid u ciaries who have investmentd u ties to engage in a
process whereby the merits of eachproposed investmentare examined before itis acqu ired and
thereaftercontinu ou sly monitored to ensu re thatthe investmentremains su itable.103

A fid u ciary withinvestmentau thority mu stalso d iversify the plan’s investments so as to
minimize the riskof large losses and d ischarge his orherd u ties forthe exclu sive pu rpose of
provid ingbenefits ord efrayingreasonable expenses,allin accord ance withplan d ocu ments to
the extentconsistentwithERISA .Thu s,even where aparticu larinvestmentis otherwise
permitted by plan d ocu ments,if makingsu chan investmentwou ld violate these stand ard s or
constitu te aprohibited transaction u nd erERISA ,aplan fid u ciary wou ld be prevented from
makingthe investment.

Benefits and/or Investment Committee

ERISA provid es thataplan’s named fid u ciary and tru stee have the powerto manage plan
assets.If anamed fid u ciary ortru stee d elegates investmentau thority to anotherperson,su chas a
benefits orinvestmentcommittee,the person to whom su chau thority is d elegated willhave fu ll
liability as afid u ciary u nd erERISA forthatperson’s acts oromissions.In ad d ition,the named
fid u ciary ortru stee who appoints su chaperson willbe responsible forthe person’s cond u ct
u nless the appointee is atru stee oran investmentmanagermeetingthe requ irements of Section
3(38 )of ERISA .

Thu s,members of abenefits and /orinvestmentcommittee are fid u ciaries if investment
responsibilities are d elegated to the committee.Therefore,su chacommittee shou ld carefu lly
d ocu mentallmeetings where actions are taken withrespectto the managementord isposition of
plan assets.W ritten minu tes shou ld d escribe the investigation of proposed investments or
investmentcou rses of action,d ecisions taken and how members voted on eachissu e.If any
members of the committee objectto aproposed action becau se itmightviolate ERISA ’s
fid u ciary stand ard s,those members objectingto the action shou ld insistthattheirobjections and
the responses to theirobjections be d ocu mented in the minu tes of the meeting.104

103 See e.g.,Donovan v. Cunningham,7 16 F2d 1455(5th C ir.198 3),cert.d enied ,469 U.S.107 2 (198 4).
104 29 ERISA Regu lation § 2509.7 5-5,FR-10.
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A benefits and /orinvestmentcommittee membermay need to resign if anothermember
persists in acou rse of action thatconstitu tes abreachof fid u ciary responsibility.H owever,the
resignation alone may notbe su fficientto d ischarge the member’s d u ty to make reasonable
efforts u nd erthe circu mstances to remed y the breach.105

Trustees as Fiduciaries

ERISA requ ires allassets of an employee benefitplan to be held in tru stby one ormore
tru stees who are to be named in the plan ortru stinstru mentorappointed by aperson who is a
named fid u ciary.106 Und erthe statu te,the plan tru stee ortru stees have the exclu sive au thority
and d iscretion to manage and controlplan assets so thatatru stee will,by d efinition,always be a
plan fid u ciary.A ccord ingly,atru stee’s responsibilities mu stbe d ischarged pru d ently and solely
in the interestof the plan’s participants and beneficiaries.

D ifferenttru stees may have varyinglevels of au thority ord iscretion to manage orcontrol
plan assets.Thu s,the plan d ocu mentmay provid e thatatru stee is su bjectto the d irection of a
named fid u ciary.Su cha“d irected tru stee”mu stfollow the d irections of the named fid u ciary,
provid ed thatsu chd irections are consistentwiththe terms of the plan and are notcontrary to
ERISA .A tru stee’s au thority overplan assets may also be limited to the extentthatthe plan’s
named fid u ciary has d elegated the powerto manage,acqu ire ord ispose of plan assets to one or
more investmentmanagers.10 7

W hile d irected tru stees are fid u ciaries,the scope of theirfid u ciary d u ties is significantly
narrowerthan the d u ties generally ascribed to ad iscretionary tru stee.O n the otherhand ,to the
extentthatad irected tru stee’s au thority and d iscretion to manage plan assets has been limited ,
the named fid u ciary’s role and legalresponsibility willbe correspond ingly broad ened .

W here the assets of aplan are held in more than one tru st,atru stee is responsible only for
the assets of the tru stthatthe tru stee controls.Similarly,if mu ltiple tru stees of asingle tru st
have been allocated specific d u ties (e.g.,investmentof aspecified poolof assets),the tru stee to
whom certain responsibilities,d u ties orobligations have notbeen allocated willnotbe liable for
any loss resu ltingto the plan from acts oromissions on the partof anothertru stee to whom su ch
matters have been assigned .

The D O L has ind icated thatplan tru stees shou ld d ocu mentactions taken in the
managementorcontrolof plan assets by preparingwritten minu tes and ,where applicable,by
record ingvotes.10 8

Investment Manager

A s noted above,au thority to manage and controlplan assets may be d elegated by a
named fid u ciary to an investmentmanager,if aplan so provid es.Su chan appointmentrelieves
the plan’s tru stee of responsibility forinvestmentmatters.Similarly,anamed fid u ciary willnot

105 Id .
106 ERISA § 403(a).
10 7 See ERISA § § 3(38 )and 402(c)(3).
10 8 See 29 C FR § 2509.7 5-5,FR 10.
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be liable forthe investmentmanager’s investmentd ecisions,althou ghselection of the investment
manageris afid u ciary actand even afterthe investmentmanagerhas been appointed ,the named
fid u ciary remains obligated to monitorthe investmentmanager’s performance.109 In ord erto
constitu te aproperappointment,the investmentmanagermu stacknowled ge in writingthatitis a
fid u ciary withrespectto the plan and mu stitself be aregistered investmentad viseru nd erthe
InvestmentA d visers A ctof 1940,or,if notso registered ,be registered u nd erthe laws of the state
in whichitmaintains its principle office.A lternatively,the investmentmanagermay be abank,
as d efined u nd erthe 1940 A ct,oran insu rance company qu alified in more than one state to
manage,acqu ire ord ispose of plan assets.

Statement of Investment Policy

A lthou ghERISA d oes notrequ ire aplan to have one,D O L gu id ance ind icates thatthe
establishmentand maintenance of an investmentpolicy d esigned to fu rtherthe pu rposes of the
plan and its fu nd ingpolicy are consistentwithfid u ciary obligations u nd erERISA (i.e.,in the
opinion of the D epartment,fid u ciaries shou ld maintain plan investments in accord ance withan
investmentpolicy).110

A n investmentpolicy is awritten statementthatprovid es fid u ciaries who are responsible
forplan investments withgu id elines orgeneralinstru ctions abou tvariou s types orcategories of
investmentmanagementd ecisions.A n investmentpolicy statementmay covermatters su chas
(i)the plan’s investmentobjectives,(ii)the roles and responsibilities of particu larplan
fid u ciaries,(iii)stand ard s forselecting,monitoringand changinginvestmentoptions and (iv)
participantcommu nications and investmented u cation.D O L gu id ance ind icates thatastatement
of proxy votingpolicy wou ld also be an importantpartof acomprehensive investmentpolicy
statement.111 A n investmentpolicy generally d oes notinclu d e d irections relatingto the pu rchase
orsale of aspecific investment.112

If anamed fid u ciary appoints one ormore investmentmanagers who are responsible for
managingthe investmentof plan assets,the named fid u ciary may cond ition su chappointmenton
the acceptance of an investmentpolicy.The named fid u ciary,therefore,may requ ire thatthe
investmentmanagercomply withthe terms of the plan’s investmentpolicy whichcontains
gu id elines forplan investments and investmentcou rses of action thatthe investmentmanageris
au thorized ornotau thorized to make.If an investmentmanageris notrequ ired to comply with
an investmentpolicy,the au thority to manage the plan assets placed u nd erthe controlof the
investmentmanagerwou ld lie exclu sively withthe investmentmanager.113

A n investmentmanagerwho has the au thority to make investmentd ecisions,inclu d ing
proxy votingd ecisions,is notrelieved of his fid u ciary responsibility even if he follows d irections
regard ingspecific investmentd ecisions from the named fid u ciary orany otherperson.114 Thu s,

109 Id .
110 29 ERISA Regu lation § 2509.08 -2(2).
111 Id .
112 Id .
113 Id .
114 Id .
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an investmentmanagershou ld notcomply withthe terms of an investmentpolicy if itwou ld
cau se abreachof his fid u ciary d u ty.115

Continuous Monitoring

In accord ance withthe written investmentpolicy,fid u ciaries shou ld continu ou sly
monitorplan investments.Id eally,investments shou ld be reviewed period ically atfixed
intervals.M onitoringshou ld be gu id ed by the plan’s investmentpolicy and apply an appropriate
mix of qu alitative and qu antitative benchmarks to the performance and expenses of each
investmentfu nd and /ormanager.Fid u ciaries mu stmake an effortto u nd erstand whattheir
analysis means forthe plan and the participants.Thu s,investmentperformance mu stbe
correlated withcu rrentmarketcond itions and compared to the performance and expenses of peer
investmentprovid ers.

Utilization of An Independent Third Party Investment Expert

A ccord ingto the D epartmentof L abor,“afailu re exists in the marketforservices for
employee benefitplans”where vend ors are able to maintain an “information ad vantage over
theirplan sponsorclients.”116 This reference is to the inherentconflictof interestthatexists
when avend orrend ers ad vice thatlead s to aplan’s investmentin the vend or’s proprietary fu nd s
oreven nonproprietary fu nd s where the vend orhas afavorable bu siness relationshipwiththe
fu nd sponsor.A ccord ingly,while vend ors may fu rnishreports and analyses and make
recommend ations as to retainingorreplacingspecific plan investments,plan fid u ciaries shou ld
u nd erstand thatthis information may be biased .W here afid u ciary d oes nothave the trainingor
experience to recognize this bias,itmay be ad visable to seekou tthe ad vice of an ind epend ent
third party investmentexpert.Ind eed ,itmay be necessary to take this stepto ensu re compliance
withthe plan fid u ciary’s d u ties u nd erERISA ,and the incorporation of su charequ irementin the
plan’s investmentpolicy statementshou ld be consid ered forthe same reason.

Replace Funds That Do Not Meet Investment Criteria

O ne of the key fu nctions of an investmentpolicy statementis to provid e specific
stand ard s thataplan investmentmu stsatisfy in ord erto assistplan fid u ciaries in d ecid ing
whetheractu alinvestments shou ld be retained orreplaced .The failu re to replace fu nd s thathave
performed poorly can be u sed as evid ence thatafid u ciary has failed to actpru d ently resu ltingin
personalliability.N evertheless,many fid u ciaries remain relu ctantto take action withrespectto
su chfu nd s,sometimes merely ad d ingfu nd s as asu bstitu te.The existence of objective
investmentgu id elines in the form of the investmentpolicy statementassists fid u ciaries in the
d ecision-makingprocess and forces aplan fid u ciary to actwhen necessary.

Conflicts of Interest

ERISA requ ires plan fid u ciaries to d ischarge theird u ties “solely in the interestof the
participants and beneficiaries”and “forthe exclu sive pu rpose”of provid ingthem withplan

115 Id .
116 P reamble to interim finalregu lations u nd erERISA Section 40 8 (b)(2),7 5F.R.41600 (Ju ly 16,2010).
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benefits.117 The exclu sive pu rpose requ irementis su pplemented by aru le that“the assets of a
plan shallneverinu re to the benefitof any employer… ”118 and acomprehensive setof
prohibited transaction ru les d esigned to preventself-d ealing.119 Together,these provisions
impose an overarchingd u ty of loyalty thatrequ ires plan fid u ciaries to avoid conflicts of interest.

A mongotherthings,the d u ty of loyalty requ ires aplan ad ministrator,inclu d ingaplan
sponsorwhen itis actingin the capacity of an ad ministrator,to refrain from mislead ing
participants.120 In ad d ition,aplan fid u ciary,su chas acorporate plan sponsor,mu stnotu se plan
assets forits own pu rposes in acorporate controlcontestby investingin the plan sponsor’s stock
withou tmakingan ind epend entand d iligentinvestigation of available investmentalternatives.121

In the same vein,aplan fid u ciary willbe fou nd to have breached his d u ty by investingplan
assets in atrou bled entity thatis u nable to obtain conventionalfinancingin whichthe fid u ciary
has asignificantownershipinterest.122

The heightened scru tiny given to fee arrangements forind ivid u alaccou ntretirement
plans has resu lted in aproliferation of legalactions by plan participants againstplan sponsors,as
wellas investmentand service provid ers,chargingthem withaconflictof interestresu ltingfrom
excessive fees that,in certain cases,are shared by service provid ers withou tthe knowled ge of
plan fid u ciaries orparticipants.W hile anu mberof cou rts have rejected su chclaims,many
similarcases remain ongoing.123 A tthe same time,the D O L has revised plan reportingru les and
issu ed regu lations thatenhance the means formonitoringfees paid to plan service provid ers.A s
explained by the D O L ,“plan fid u ciaries have ad u ty to consid eraservice provid er’s
compensation from allsou rces.”124

The D O L ’s initiatives in the areaof fee d isclosu res inclu d e changes to Sched u le C of the
annu alForm 5500 thathave,since 2009,requ ired the id entification of persons thatprovid e
investmentmanagement,record keeping,participantcommu nication and otherservices to aplan
if they received ,d irectly orind irectly,$5,000 ormore in reportable compensation.In ad d ition,
effective A pril1,2012,the D epartment’s regu lations willrequ ire certain service provid ers to

117 ERISA § 404(a)(1)(A ).
118 ERISA § 403.
119 ERISA § 406.
120 In Varity v. Howe,516 U.S.48 9 (1996),forexample,the U.S.Su preme C ou rtheld thatafid u ciary breach
occu rred when an employer,actingin the capacity of plan ad ministrator,misled participants as to the secu rity of
fu tu re benefits.
121 See Leigh v. Engle,7 27 F.2d 113(7 th C ir.198 4)and Donovan v. Bierwirth,68 0F.2d 263(2d C ir.198 2).
122 Nagy v. DeWese,2011 W L 67 9333(E.D .P a.2011);bu tsee Greenlee v. Commissioner,7 2 T.C .M .394 (1996) in
whichthe loan of plan fu nd s to abu siness in whichthe plan ad ministratorhad an 18 % interestwas held notto be a
prohibited transaction where an ind epend enttru stee reviewed the transaction and mad e the d ecision to make the
loan.
123 The land markcase of Hecker v. Deere & Co.,556 F.3d 57 5(7 th C ir.2009),reh’g denied,569 F.3d 7 0 8 (7 thC ir.
2009),cert. denied,130 S.C t.1141 (2010)fou nd no breachof fid u ciary d u ties by the sponsorof a401(k)plan
based on its failu re to inform participants of revenu e sharingbetween affiliated service provid ers thatprovid ed
investmentad vice to mu tu alfu nd s on the one hand and tru stee and record keepingservices to the plan on the other.
See also Renfro v. Unisys Corp.,N o.10-2447 (3d C ir.2011).H owever,notallcou rts are in agreementwiththe
reasoningof the Deere case and issu es raised by plan fees continu e to workthemselves throu ghthe cou rts.See e.g.,
Braden v. Wal-Mart Stores, Inc.,2009 W L 4062105(8 th C ir.2009).
124 P reamble to interim finalregu lations u nd erERISA § 40 8 (b)(2),7 5F.R.41600 (Ju ly 16,2010).
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fu rnishfee d isclosu res priorto enteringinto orextend ingany service contractorarrangement.125

P lan sponsors,in tu rn,wou ld be requ ired to u se su chinformation to make d isclosu res to plan
participants.126 The netresu ltof these changes may be to shiftonto plan sponsors the bu rd en of
d etectingwhetherfee arrangements are bu rd ened by conflicts of interest.

Selecting an Adviser

Selecting and Monitoring Pension Consultants

In carryingou ttheirresponsibility to pru d ently manage benefitplans forwhichthey are
responsible,fid u ciaries often rely heavily on pension consu ltants and otherprofessionals.
H owever,qu estions have been raised concerningwhethersome pension consu ltants are fu lly
d isclosingpotentialconflicts of interestthatmay affectthe objectivity of the ad vice they are
provid ingto theirbenefitplan clients.127

Und erthe InvestmentA d visers A ctof 1940 (“A d visers A ct”),an investmentad viser
provid ingconsu ltingservices has afid u ciary d u ty to provid e d isinterested ad vice and d isclose
any materialconflicts of interestto its clients.In this context,SEC staff examined the practices
of ad visers thatprovid e pension consu ltingservices to plan sponsors and tru stees.These
consu ltingservices inclu d ed assistance in d eterminingthe plan’s investmentobjectives and
restrictions,allocatingplan assets,selectingmoney managers,choosingmu tu alfu nd options,
trackinginvestmentperformance,and selectingotherservice provid ers.M any of the consu ltants
also offered ,d irectly orthrou ghan affiliate orsu bsid iary,prod u cts and services to money
managers.A d d itionally,many of them also offered ,d irectly orthrou ghan affiliate orsu bsid iary,
brokerage and money managementservices thatwere often marketed to plans as apackage of
“bu nd led ”services.The SEC examination staff conclu d ed thatthe bu siness alliances among
pension consu ltants and money managers can give rise to seriou s potentialconflicts of interest
u nd erthe A d visers A ctthatneed to be monitored and d isclosed to plan fid u ciaries.

To encou rage the d isclosu re and review of more and betterinformation abou tpotential
conflicts of interest,the D epartmentof L aborand the SEC have d eveloped the followingsetof
qu estions to assistplan fid u ciaries in evalu atingthe objectivity of the recommend ations
provid ed ,orto be provid ed ,by apension consu ltant.

1. A re you registered withthe SEC orastate secu rities regu latoras an investmentad viser? If
so,have you provid ed me withallthe d isclosu res requ ired u nd erthose laws (inclu d ingP artII
of Form A D V )?

Note: P lan sponsors and otherplan fid u ciaries can view P artIof the firm’s Form A D V by
searchingthe SEC ’s InvestmentA d viserP u blic D isclosu re website.The investmentad viser
mu stfu rnishyou withacopy of P artIIof Form A D V .

125 29 ERISA Regu lation § 2550.408 b-2;D O L A nnou ncement,7 5F.R.42541 (Ju ly 19,2011).
126 29 ERISA Regu lation § 2550.404a-5.
127 Staff ReportC oncerningExamination of SelectP ension C onsu ltants,M ay 16,2005,The O ffice of C ompliance
Inspections and Examinations,U.S.Secu rities and Exchange C ommission.
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A tpresent,the IA P D d atabase contains Forms A D V only forinvestmentad viserfirms that
registerelectronically u singthe InvestmentA d viserRegistration D epository.In the fu tu re,
the d atabase willexpand to encompass allregistered investmentad visers –ind ivid u als as
wellas firms –in every state.If you can’tlocate an investmentad viserin IA P D ,be su re to
contactyou rstate secu rities regu latororthe SEC ’s P u blic Reference B ranch.128

2. D o you orarelated company have relationships withmoney managers thatyou recommend ,
consid erforrecommend ation,orotherwise mention to the plan forou rconsid eration? If so,
d escribe those relationships?

Note: W hen pension consu ltants have alliances orfinancialorotherrelationships with
money managers orotherservice provid ers,the potentialformaterialconflicts of interest
increases,d epend ingon the extentof the relationships.Knowingwhatrelationships,if any,
you rpension consu ltanthas withmoney managers may helpyou assess the objectivity of the
ad vice the consu ltantprovid es.

3. D o you orarelated company receive any payments from money managers you recommend ,
consid erforrecommend ation,orotherwise mention to the plan forou rconsid eration? If so,
whatis the extentof these payments in relation to you rotherincome (revenu e)?

Note: P ayments from money managers to pension consu ltants cou ld create materialconflicts
of interest.Y ou may wishto assess the extentof potentialconflicts.129

4. D o you have any policies orproced u res to ad d ress conflicts of interestorto preventthese
payments orrelationships from beingconsid ered when you provid e ad vice to you rclients?

Note: P robinghow the consu ltantad d resses these potentialconflicts may helpyou
d etermine whetherthe consu ltantis rightforyou rplan.

5. If you allow plans to pay you rconsu ltingfees u singthe plan’s brokerage commissions,d o
you monitorthe amou ntof commissions paid and alertplans when consu ltingfees have been
paid in fu ll? If not,how can aplan make su re itd oes notover-pay its consu ltingfees?

Note: Y ou may wishto avoid any paymentarrangements thatcou ld cau se the plan to pay
more than itshou ld in pension consu ltantfees.

6. If you allow plans to pay you rconsu ltingfees u singthe plan’s brokerage commissions,what
steps d o you take to ensu re thatthe plan receives bestexecu tion forits secu rities trad es?

128 In contrastto 2005when this note to the qu estions was written,atthe presenttime,P artIIof the A D V is
generally available electronically and mostregistered investmentad visers are listed in the IA P D d atabase.
129 The interim finalregu lations u nd erSection 408 (b)(2)of ERISA thatare sched u led to take effectA pril1,2012
requ ire fu lld isclosu re of the circu mstances u nd erwhichan ad viserwillbe receivingcompensation from parties
otherthan the plan orplan sponsor.W hile the regu lations d o notrequ ire an ad viserto provid e the plan witha
written d escription of the ad viser’s conflicts of interest,the requ ired id entification of the parties payingsu ch
compensation,as wellas the compensation thatis expected to be received ,is intend ed to give the plan sponsorand
otherplan fid u ciaries the ability to assess potentialconflicts of intereston the partof the ad viser.See 29 ERISA
Regu lation § 2550.40 8 -2(c)(1)(iv)(3).
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Note: W here and how brokerage ord ers are ex ecu ted can impactthe overallcosts of the
transaction,inclu d ingthe price the plan pays forthe secu rities itpu rchases.

7 . D o you have any arrangements withbroker-d ealers u nd erwhichyou orarelated company
willbenefitif money managers place trad es fortheirclients withsu chbroker-d ealers?

Note: A s noted above,you may wishto explore the consu ltant’s relationships withother
service provid ers to weighthe extentof any potentialconflicts of interest.

8 . If you are hired ,willyou acknowled ge in writingthatyou have afid u ciary obligation as an
investmentad viserto the plan while provid ingthe consu ltingservices we are seeking?

Note: A llinvestmentad visers (whetherregistered withthe SEC ornot)owe theirad visory
clients afid u ciary d u ty.A mongotherthings,this means thatad visers mu std isclose to their
clients information abou tmaterialconflicts of interest.

9. D o you consid eryou rself afid u ciary u nd erERISA withrespectto the recommend ations you
provid e the plan?

Note: If the consu ltantis afid u ciary u nd erERISA and receives fees from third parties as a
resu ltof its recommend ations,aprohibited transaction u nd erERISA occu rs u nless the fees
are u sed forthe benefitof the plan (e.g.,offsetagainstthe consu ltingfees charged the plan)
orthere is arelevantstatu tory orclass exemption permittingthe receiptof su chfees.

10.W hatpercentage of you rplan clients u tilizes money managers,investmentfu nd s,brokerage
services orotherservice provid ers from whom you receive fees?

Selecting and Monitoring Plan Service Providers

The D epartmentof L aborhas d eveloped the followinggu id elines to assistplan sponsors
in carryingou ttheirresponsibilities u nd erERISA to pru d ently selectand monitorplan service
provid ers,inclu d inginvestmentad visers.

1. C onsid erwhatservices you need foryou rplan –legal,accou nting,tru stee/cu stod ial,
record keeping,investmentmanagement,investmented u cation orad vice.

2. A skservice provid ers abou ttheirservices,experience withemployee benefitplans,fees and
expenses,cu stomerreferences orotherinformation relatingto the qu ality of theirservices
and cu stomersatisfaction withsu chservices.

3. P resenteachprospective service provid erid enticaland complete information regard ingthe
need s of you rplan.Y ou may wantto getformalbid s from those provid ers thatseem best
su ited to you rneed s.
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4. Y ou may also wishto consid erservice provid ers oralliances of provid ers who provid e
mu ltiple services (e.g.,cu stod ialtru stee,investmentmanagement,ed u cation,orad vice,
and record keeping)forasingle fee.These arrangements are often called “bu nd led
services.”

5. A skeachprospective provid erto be specific abou twhichservices are covered forthe
estimated fees and whichare not.C ompare the information you receive,inclu d ingfees
and expenses to be charged by the variou s provid ers forsimilarservices.N ote thatplan
fid u ciaries are notalways requ ired to pickthe leastcostly provid er.C ostis only one
factorto be consid ered in selectingaservice provid er.M ore information on pension plan
fees and expenses can be fou nd in Understanding Retirement Plan Fees and Expenses
and the 401(k) Fee Disclosure Form,located atwww.d ol.gov/ebsa.

6. If the service provid erwillhand le plan assets,checkto make su re thatthe provid erhas a
fid elity bond (atype of insu rance thatprotects the plan againstloss resu ltingfrom
frau d u lentord ishonestacts).

7 . If aservice provid ermu stbe licensed (attorneys,accou ntants,investmentmanagers or
ad visers),checkwithstate orfed erallicensingau thorities to confirm the provid erhas an
u p-to-d ate license and whetherthere are any complaints pend ingagainstthe provid er.

8 . M ake su re you u nd erstand the terms of any agreements orcontracts you sign withservice
provid ers and the fees and expenses associated withthe contracts.In particu lar,
u nd erstand whatobligations bothyou and the service provid erhave u nd erthe agreement
and whetherthe fees and expenses to be charged to you and plan participants are
reasonable in lightof the services to be provid ed .

9. P repare awritten record of the process you followed in reviewingpotentialservice
provid ers and the reasons foryou rselection of aparticu larprovid er.This record may be
helpfu lin answeringany fu tu re qu estions thatmay arise concerningyou rselection.

10.Receive acommitmentfrom you rservice provid erto regu larly provid e you with
information regard ingthe services itprovid es.

11.P eriod ically review the performance of you rservice provid ers to ensu re thatthey are
provid ingthe services in amannerand atacostconsistentwiththe agreements.

12.Review plan participantcomments orany complaints abou tthe services and period ically
askwhetherthere have been any changes in the information you received from the
service provid erpriorto hiring(e.g.,d oes the provid ercontinu e to maintain any requ ired
state orFed erallicenses).
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Documenting Plan Operations

A s previou sly d iscu ssed ,the process forselectingand monitoringplan investments
shou ld be red u ced to writingand consistently followed .Similarly,wheneverpossible,
fid u ciaries shou ld implementand follow written proced u res thatcan d emonstrate compliance
withERISA ’s fid u ciary stand ard s in otherareas.Forexample,aplan sponsorshou ld prepare
proced u res forselectingand retainingau d itors and otherservice provid ers in ord erto
d emonstrate thatthe sponsorhas taken the necessary care in selectingand retainingsu chservice
provid ers.W ritten minu tes of actions taken shou ld be keptd escribingthe natu re of the action
and the process (e.g.,vote)by whichthe d ecision was mad e.130

130 See 29 ERISA Regu lation § 2509-7 5,FR-10.
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Chapter 9 – Prohibited Transactions

In ad d ition to theirstated d u ties,fid u ciaries are prohibited from permittingthe plan to
engage in certain transactions.C ongress has mad e these prohibitions explicitand ,u nless there is
an exception,prohibited transaction is aperse violation of ERISA .W hile the actu alperse
violations are straightforward ,these are extensive exceptions and ex emptions as embod ied in
D O L regu lations and otherad ministrative gu id ance.Fid u ciaries are liable engagingin or
enablingprohibited transactions and thu s,shou ld be keenly aware of whatmay getthem into
trou ble.

What Is A Prohibited Transaction?

There are two broad categories of prohibited transactions:transactions between the plan
and aparty-in-interestand transactions involvingthe plan and afid u ciary. Id entification of
parties-in-interestis essentialford eterminingwhetheraprohibited transaction may occu r.
ERISA § 3(14)setforthalistof allpeople/organizations thatconstitu te aparty-in-interest:

 A ny fid u ciary,cou nseloremployee of the plan;
 A ny person provid ingservices to the plan;
 A ny employerthathas employees covered by the plan;
 A ny employee organization thathas employee members thatparticipate in the plan;
 The ownerof 50% ormore of (measu red by votingpowerortotalvalu e)shares in a

corporation,orcapitalinterestin apartnership,whichis an employeroremployee
organization thatis otherwise aparty-in-interest;

 A relative of aparty-in-interest;131

 A corporation ,partnerships,tru storestate in whichany party-in-interestowns 50%
ormore of the corporation;
 A n employee,officer,d irector,or10% ownerof any party-in-interest.

P ersons d escribed as “parties in interest”by Section 3(14)of ERISA are,withcertain
exceptions,the same as “d isqu alified persons”u nd erSection 497 5(e)(2)of the InternalRevenu e
C od e.

131 ERISA § 3(15)d efines a“relative”as aspou se,ancestor,lineald escend antorspou se of alineald escend ant.
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Diagram 5: Determining if an Individual Is a Party in Interest

IN STRUC TIO N S:Use the flowchartbelow to d etermine if an ind ivid u alorentity is aparty in interest.
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N o
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Y es
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Note: The IRS d efinition of ad isqu alified person is slightly d ifferent.

Is the ind ivid u alorentity afid u ciary?

Is the ind ivid u alorentity provid ingservices to
the plan?

Is the ind ivid u alorentity an employerany of
whose employees are covered by the plan,ora
d irectorind irectownerof 50% ormore of su ch
employeroremployee organization?

Is the ind ivid u alarelative (i.e.,aspou se,
ancestor,lineald escend antorspou se of alineal
d escend antof any of the ind ivid u als d escribed
above)?

Is the entity an employee organization,any of
whose members are covered by the plan?

Is the entity acorporation,partnership,tru stor
estate of whichatleast50% is owned by any
ind ivid u alorentity d escribed above (otherthan
relatives)?

Is the ind ivid u alorentity an officer,
d irector,10%-or-more sharehold er,or
employee of any ind ivid u alorentity
d escribed above (otherthan afid u ciary
orarelative)?

Is the ind ivid u alorentity a10%-or-
more partnerorjointventu rerwithany
ind ivid u alorentity d escribed above
(otherthan afid u ciary orarelative)?

Is a
party in
interest.

Is N O T a
party in
interest.
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The prohibited transaction ru les are setforthin Section 406 of ERISA .Excise tax ru les
mirroringthese provisions are setforthin Section 497 5of the InternalRevenu e C od e.ERISA
plan fid u ciaries are su bjectto bothsets of ru les.Section 406(a)(1)of ERISA d efines aprohibited
transaction to inclu d e the followingactions by orbetween aplan and aparty-in-interest:

 asale,exchange,orlease of property;132

 lend ingof money orotherextension of cred it;
 fu rnishingof good s,services orfacilities;133

 atransferto,oru se by orforthe benefitof,aparty in interestof the income or
assets of the plan,and

 acqu isition on behalf of the plan of any employersecu rity oremployerreal
property if itis aviolation of Section 407 of ERISA forthe plan to acqu ire or
hold su chsecu rities orproperty.

The prohibited transaction ru les applicable specifically to fid u ciaries preclu d e them from
engagingin any type of self-d ealing.A plan fid u ciary mu stnotd ealwiththe assets of the plan in
the fid u ciary’s own interestorforhis own accou nt.134 This is particu larly the case when itcomes
to provid ingad vice as to the selection of aplan investmentand preclu d es afid u ciary from
steeringaplan toward investments thatwillgenerate higherfees forthe fid u ciary.ERISA also
provid es that,when engagingin any transaction thatinvolves the plan,afid u ciary mu stnot
representoracton behalf of any party whose interests are ad verse to those of the plan.FN 2135

Finally,afid u ciary may notreceive any consid eration (i.e.,kickbacks)from any third party
d ealingwiththe plan.136

132 Und erERISA § 406(c),atransferto aplan of property su bjectto amortgage orlien is treated as asale or
exchange of the property.
133 Since anyone provid ingservices to aplan is aparty-in-interest,allservice provid erarrangements are potentially a
prohibited transaction.H owever,as d iscu ssed in C hapter2,ERISA § 40 8 (b)(2)also provid es an exemption from
party in interestrestrictions forcontractingormakingreasonable arrangements withaparty in interestforservices
necessary forthe establishmentoroperation of aplan if certain cond itions are met.
134 ERISA § 406(b)(1)provid es thatafid u ciary withrespectto aplan shallnot“d ealwiththe assets of the plan in
his own interestorforhis own accou nt.”
135 -ERISA § 406(b)(2)provid es thatafid u ciary withrespectto aplan shallnot“in his ind ivid u alorin any other
capacity actin any transaction involvingthe plan on behalf of aparty (orrepresentaparty)whose interests are
ad verse to the interests of the plan orthe interests of its participants orbeneficiaries.”C od e Section 497 5(c)(1)d oes
notinclu d e aprovision thatspecifically mirrors this ru le u nd erERISA .
136 ERISA § 406(b)(3)provid es thatafid u ciary withrespectto aplan shallnot“receive any consid eration forhis
own personalaccou ntfrom any party d ealingwithsu chplan in connection withatransaction involvingthe assets of
the plan.”
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Diagram 6: Identifying Prohibited Transactions

IN STRUC TIO N S:Use the flowchartbelow to d etermine if atransaction is aprohibited transaction.

Y es

N o

Y es

N o

N o

Y es
Y es

N o
N o

Y es

Y es

N o

Y es N o

Y es
N o

Note: C ertain transactions are exemptfrom the prohibited transaction ru les.

* In practice,this prohibited transactions rarely occu rs becau se aservice provid erexemption
provid es relief from this prohibited transaction.

D id aplan fid u ciary cau se the plan to engage
in atransaction,d irectly orind irectly,thatis
asale orexchange,orleasingof any property
between the plan and aparty-in-interest?

D id aplan fid u ciary cau se the plan to engage
in atransaction,d irectly orind irectly,thatis
aloan of money orotherextension of cred it
between the plan and aparty-in-interest?

D id aplan fid u ciary cau se the plan to engage
in atransaction,d irectly orind irectly,thatis
afu rnishingof good s,services,orfacilities
between the plan and aparty-in-interest?*

D id aplan fid u ciary cau se the plan to engage
in atransaction,d irectly orind irectly,thatis
atransferto,oru se by orforthe benefitof a
party-in-interestof any plan assets?

D id aplan fid u ciary d ealwithplan assets
in his own interestorforhis own accou nt?

D id aplan fid u ciary cau se the plan to engage
in atransaction,d irectly orind irectly,thatis
an acqu isition,on behalf of the plan,ofany
employersecu rity oremployerrealproperty
in excess of the limits setby law?

D id aplan fid u ciary,in his ind ivid u alor
in any othercapacity,actin any
transaction involvingthe plan on behalf
of aparty (orrepresentaparty)whose
interests are ad verse to the interests of
the plan orthe interests of the plan
participants orbeneficiaries?

This IS
N O T a

P rohibited
Transaction.

This IS a
P rohibited

Transaction.

D id aplan fid u ciary receive any
consid eration forhis own personal
accou ntfrom any party d ealingwiththe
plan in connection withatransaction
involvingplan assets?
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Typical Exemptions

The longlistof prohibited transactions is su pplemented by alistof exempttransactions
contained in ERISA § 40 8 .P lans may also petition the D epartmentof L aborforan ind ivid u alor
class exemption forwhatwou ld otherwise be aprohibited transaction.

408(b)(2) Exemption and Regulation

ERISA § 40 8 (b)(2)(“40 8 (b)(2)”)creates asignificantexception to the prohibited
transaction ru les.A s noted earlier,the u se of aservice provid eris itself aprohibited transaction
if the service provid eris paid withplan assets.

Section 408 (b)(2)of ERISA provid es astatu tory exemption from the prohibited
transaction ru les for“reasonable arrangements”withaparty-in-interest,foroffice space,orlegal,
accou nting,orotherservices necessary forthe establishmentoroperation of the plan,if no more
than reasonable compensation is paid therefor.W ithou tthis exemption,any fees paid by aplan
to aservice provid erwou ld be aprohibited transaction as atransferof plan assets to aparty-in-
interest.To qu alify forthe statu tory exemption,any payments by aplan to aparty-in-interestfor
any service mu stsatisfy three basic requ irements:(1)the service mu stbe necessary forthe
establishmentoroperation of the plan;(2)su chservice mu stbe fu rnished u nd eracontractor
arrangementthatis reasonable;and (3)no more than reasonable compensation may be paid for
su chservice.

A s noted ,in ord erforaservice provid ercontractto be exemptfrom the prohibited
transaction ru les,the service mu stbe necessary forthe operation of the plan.D O L regu lations
ind icate thatthis requ irementis satisfied if the service is appropriate and helpfu l.137

Exemption from the prohibited transaction ru les is also cond itioned on the reasonableness
of the arrangement.In ord erforthe contractorotherarrangementu nd erwhichaparty in interest
provid es services to aplan to be “reasonable,”the plan mu stbe able to terminate the
arrangement(1)withou tpenalty,and (2)on reasonably shortnotice u nd erthe circu mstances.
The pu rpose of this requ irementis to preventaplan from becominglocked into asitu ation that
becomes d isad vantageou s.In ord erto satisfy this requ irement,the service arrangementshou ld
be in writingand have arelatively shortd u ration,even thou ghsu bjectto renewalatthe end of
eachperiod .138 A s d iscu ssed below,the D O L has expand ed the requ irementso thatin ord erfor
service contracts orarrangements to be reasonable,acovered service provid ermu std isclose
specified information abou tits compensation to the responsible plan fid u ciary.

The third requ irementforexemption is the reasonableness of the compensation thatthe
service provid eris to receive from the plan.A s to the amou ntof the compensation,the most
importantfactoris whetheritis comparable to compensation paid to otherprovid ers of similar
services by otherplans of similarsize

137 ERISA Regu lation § 2550.408 b-2(b).
138 ERISA Regu lation § 2550.408 b-2(c)(3).
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Service Providers are Covered by Fee Disclosure Requirement

W hile mostservice provid ers are covered by the new fee d isclosu re ru les thatare
effective A pril1,2011,notallare.O nly service provid ers who reasonably expectto receive
$1,000 ormore in compensation (eitherd irectorind irect)from the provision of plan services
mu stmake the necessary d isclosu res u nd erthe regu lation.W elfare plans,IRA s,simplified
employee pensions and simple retirementaccou nts are notcovered by the new ru les.The
regu lation also limits covered service provid ers to three broad categories of service:services as
afid u ciary,record keepingorbrokerage services,and any services thatare reasonably expected
to be compensated ind irectly.Foramore complete d iscu ssion of the compensation d isclosu re
requ irement,see C hapter3.

Other Typical Exemptions

There is alonglistof statu tory exemptions from the prohibited transactions ru les.P lans
may,forexample,make certain loans to plan participants,who are consid ered parties-in-interest,
so longas five criteriaare met:(1)the loan mu stbe available to allparticipants on areasonably
equ ivalentbasis;(2)the loan cannotbe available to highly compensated employees in an amou nt
greaterthan the amou ntmad e available to otheremployees;(3)the loan is mad e in accord ance
withspecific provisions regard ingsu chloans as setforthin the plan;(4)the loan bears a
reasonable rate of interestand ;(5)the loan is ad equ ately secu red .139

There are also times when the plan can investassets withcertain plan fid u ciaries.A plan
may investits assets in abankthatis afid u ciary when su chinvestmentis clearly au thorized by
the plan orthe plan only covers employees of thatbank.140 Insu rance contracts have asimilar
exemption.Thu s,any contractforlife orhealthinsu rance oran annu ity is exempted if the
insu reris the employermaintainingthe plan orif the insu reris wholly owned by aparty-in-
interestand if the totalpremiu ms and annu ity consid erations written by su chinsu rers d o not
exceed 5% of the totalpremiu ms foralllines of insu rance in thatyearby su chinsu rers.141 Su ch
contracts and arrangements (forbothbanks and insu rers)are permitted on if no more than
ad equ ate consid eration is paid .

Further Exceptions to Prohibited Transaction Rules.

N otwithstand ingERISA ’s prohibition on self-d ealing,afid u ciary willnotbe treated as
d ealingwiththe assets of aplan in his own interestorforhis own accou ntu nd erERISA § 406(b)
if the fid u ciary d oes notu se any of the au thority,control,orresponsibility thatmakes him a
fid u ciary to generate ad d itionalfees payable by aplan foraservice fu rnished by the fid u ciary or
aparty related to the fid u ciary.The rationale forthis ru le is to requ ire the fid u ciary to exercise
the fid u ciary’s bestju d gmentin rend eringad vice ormakingd ecisions on behalf aplan.142 The
applicable D O L regu lation explains thatpreservation of afid u ciary’s bestju d gmentmay occu r

139 ERISA § 40 8 (b)(1).
140 ERISA § 40 8 (b)(4).
141 ERISA § 40 8 (b)(5).
142 ERISA Regu lation § 2550.408 b-2(e)(2).
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when one fid u ciary is retained on behalf of aplan by asecond fid u ciary to provid e aservice for
an ad d itionalfee.H owever,the regu lations fu rtherprovid e thatthe mere involvementof a
second fid u ciary is notagu arantee thatthe retained fid u ciary has notimpermissibly u sed its
au thority to benefititself.Therefore,fid u ciaries generally seekto assu re themselves thatthey are
notviolatingthe prohibited transaction ru les by qu alifyingforotherexceptions.

W hile aplan investmentad visergenerally wou ld notbe permitted to u se its fid u ciary
au thority to d irectaplan clientto investin investmentalternatives thatresu lted in ad d itionalfees
forthe ad viser,anotherexception to categorizingsu chan arrangementas aprohibited transaction
involves “fee leveling”whereby aprohibited transaction violation can be avoid ed as longas the
overallcompensation of the fid u ciary ad viserand its affiliates remains level.This can be
accomplished if ind irectcompensation the ad viserreceives from mu tu alfu nd s orother
investmentprovid ers is u sed to offseton ad ollar-for-d ollarbasis the service fees thatplans
wou ld otherwise pay the ad viser.143 The reasoningthatu nd erlies this approachis thatthe
levelingof afid u ciary’s compensation eliminates any incentive to recommend orselect
investmentoptions on abasis otherthan the bestinterests of the plan and plan participants.

The D O L ’s “Su nA merica”ad visory opinion ou tlines an ad d itionaltype of exempt
arrangementin whichplan clients participatingin afid u ciary investmentprogram were d irected
orad vised to investin investmentvehicles whichinclu d ed proprietary investmentprod u cts
ad vised by the program sponsororits affiliate.A lthou ghthe Su nA mericaopinion assu med that
the services provid ed by the program sponsorcau sed itto be afid u ciary withrespectto plan
clients,the D O L conclu d ed thatwhere investmentd ecisions orrecommend ations are actu ally
mad e pu rsu antto acompu terprogram maintained by an ind epend entfid u ciary thatis u naffiliated
withthe program sponsor,the receiptof varyinglevels of fees by the program sponsorand its
affiliates (resu ltingfrom the ind epend entfid u ciary’s d ecision orrecommend ation to investin the
sponsor’s proprietary investmentvehicles)was permissible u nd erthe prohibited transaction
ru les.

Prohibited Transaction Exemption Requests

Und erERISA § 40 8 (a),C ongress granted au thority to the Secretary of L aborto gran
ind ivid u aland class exemptions withrespectto prohibited transactions.Thu s,plans may file for
D O L approvalof proposed transaction thatwou ld otherwise be prohibited .The statu te provid es
thatthe Secretary cannotgrantan exemption u nless su chexemption is (1)ad ministratively
feasible;(2)in the interests of the plan and of its participants,and ;(3)protective of the rights of
plan participants and beneficiaries of the plan.

W hen filingforexemption,the D O L consid ers eachapplication on its own merits;the
facts of au niqu e application are reviewed forwhatthey are,so plan ad ministrators shou ld
provid e as mu chinformation as possible to helptheircase.A taminimu m,the D O L
recommend s provid ingad escription of the transaction and proced u res safe-gu ard ingparticipant
interests,the percentage of plan assets thatare involved in the transaction,the names of
fid u ciaries withinvestmentd iscretion,the extentof the plan assets alread y invested in secu rities,

143 D epartmentof L aborA d visory O pinion 1997 -15A .
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loans and property issu ed orowned by the parties-in-interestinvolved in the transaction,copies
of allrelevantcontracts and agreements,information on plan participants in pooled fu nd s,and a
d eclaration attestingto the tru thof allstatements.

The D O L may requ ire specific information based on the exactnatu re of the potential
prohibited transaction.Forexample,if the plan wishes to sellproperty to aparty-in-interest,the
parties shou ld provid e an ind epend entappraisalto d emonstrate thatthe plan is receivingafair
valu e forthe property.The D O L has provid ed five d ifferentexamples of common transactions
and the information to be fu rnished by the parties in requ estingrequ estforan exemption.144

144 Forthe fu lllistof examples and more information on how to apply foraprohibited transaction exemption,see
Employee B enefits Secu rity A d ministration,Exemption Procedures Under Federal Pension Law,D epartmentof
L abor http://www.d ol.gov/ebsa/pu blications/exemption_proced u res.html.
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Limits on Plan Acquisition

There is aqu antitative limiton the amou ntof qu alified employersecu rities orreal
property thataplan may pu rchase forits participants.P lans are limited to investing10% of total
plan assets in employersecu rities orrealproperty.145 The valu e of these assets is measu red
immed iately afteracqu isition.Thu s,if the assets appreciate in valu e su chthatthey constitu te
more than 10% of plan assets,this d oes notviolate § 40 7 .146 Forexample,if aplan has
$10,000,000 in assets and pu rchases $500,000 in employerstock,this wou ld be acceptable.If
the plan pu rchased $2,000,000 in employerstock,the pu rchase wou ld exceed the 10% limit.If
the plan pu rchases $500,000 in employerstockand itappreciates to $2,000,000,the plan willnot
have violated any ERISA ru les.

The 10% ru le only applies forplans where ind ivid u als cannotchoose theirasset
allocations.P articipants in participantd irected plans may choose to investu pto 100% of their
accou nts in qu alified employersecu rities.ERISA fid u ciary d u ties willstillapply to the choice of
employersecu rities as an option in an investmentalternative menu .

145 ERISA § 40 7 (a)(2).
146 ERISA § 40 7 (a)(2).
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Chapter 10 – Investment Advice vs. Investment Education

ERISA ’s regu latory scheme envisions asystem where participants in aplan thatpermits
investmentd irection can make fu lly informed d ecisions abou ttheirinvestmentoptions.The
problem,however,is thatfid u ciaries are wary of givinginformation to participants beyond what
is requ ired .They worry thatthey may be held liable forparticipantinvestmentchoices when
thatinformation is given,becau se provid inginvestmentad vice makes aperson aplan
fid u ciary.147 This prospectmay restrain investmentand otherservice provid ers from provid ing
su chad vice ou tof fearof the potentialliability.

The D O L has created an exception to the d efinition of investmentad vice thatenables
ad visers to fu rnishinvestmented u cation withou tincu rringfid u ciary responsibility.If aperson is
only provid inginvestmented u cation,he is notconsid ered to be afid u ciary and willnotincu r
liability as aresu ltof fu rnishingsu chinformation.

What is Investment Advice?

ERISA § 3(21)d efines an investmentad vice fid u ciary as aperson who rend ers
investmentad vice forafee orothercompensation.The compensatory requ irementcan be
satisfied d irectly orind irectly and may be metby apaymentfrom athird party.Und erthe
cu rrentD O L regu lation,a person is d eemed to provid e investmentad vice if he makes
recommend ations as to the ad visability of investingin secu rities orotherproperty orgives ad vice
as to theirvalu e.In ad d ition,the ad vice mu stbe rend ered on aregu larbasis,mad e pu rsu antto
an agreement(written orotherwise),serve as aprimary basis forinvestmentd ecisions and be
ind ivid u alized based on the need s of aparticu larplan orparticipant.

What Constitutes Investment Education?

D O L Interpretive B u lletin 96-1 clarifies the d efinition of investmentad vice by carving
ou tan exception forinvestmented u cation.The D O L lists fou rcategories of information thatis
consid ered investmented u cation bu tind icates thatthe listis notexhau stive and thatthere may be
otherexamples of information thatd oes notconstitu te investmentad vice.A d ministrators and
fid u ciaries may d raw inferences from the examples given to helpd etermine whetherother
actions are investmented u cation.C arefu lreference shou ld be mad e to the ru les forinvestment
ad vice to ensu re thated u cationalactivity d oes notactu ally constitu te investmentad vice.

Plan Information

The firsttype of information thatconstitu tes investmented u cation is plan information.
This allows plan sponsors and service provid ers to inform participants and beneficiaries abou t
the benefits of plan participation,the benefits of increasingplan contribu tions,the effectof
preretirementwithd rawals on retirementincome and the terms of the plan orits operation.
P articipants can also be informed of facts abou td ifferentinvestmentalternatives,su chas their
investmentobjectives,riskand retu rn characteristics and historicalretu rns.

147 ERISA § 3(21)(A )(ii).
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This sortof information is acceptable as generaled u cation becau se itis notad vising
participants on the appropriateness of particu larinvestmentoptions.They are only being
informed of the options they may exercise,withou tbeingsteered to aparticu larcou rse of action.

General Financial and Investment Information

A d visers are also permitted to inform participants abou tgeneralfinancialand investment
concepts thathelpthem formu late investmentstrategies.Thu s,itis permissible to explain the
concepts of riskand retu rn,d iversification,compou nd retu rns,d ollarcostaveragingand tax
d eferred investment.Ed u cation may also inclu d e fu rnishinginformation abou tthe effects of
inflation,estimatingretirementincome need s,d etermininginvestmenttime horizons,and
assessingrisktolerance.These matters bearno d irectrelationshipto aplan’s actu alinvestment
alternatives and ,therefore,d o notconstitu te investmentad vice.M ore generaleconomic d ata
may also be provid ed ,su chas historic d ifferences in the rate of retu rn amongvariou s asset
classes.

Asset Allocation Models

M akingavailable mod elassetallocation portfolios forhypotheticalind ivid u als is another
means of provid inginvestmented u cation to participants.A longwithsu chmod els,relevantd ata,
pie charts,graphs orcase stu d ies may be presented .If mod elportfolios are provid ed ,they mu st
be accompanied by ad d itionalinformation abou tthe mod els.P articipants mu stbe given all
materialfacts and assu mptions on whichthe mod els are based and they mu stalso be provid ed
withastatementthat,when u singaparticu larassetallocation mod el,participants shou ld
consid ertheirassets ou tsid e the plan in ad d ition to theirplan assets.A d d itionally,if amod el
id entifies any specific investmentalternative thatis available u nd erthe plan,the mod elmu stbe
accompanied by astatementind icatingthatotherinvestmentalternatives withsimilarqu alities
may be available u nd erthe plan and id entify whatthey are and how to obtain more information
abou tsu chalternative investments.Finally,allassetallocation mod els mu stbe based on
generally accepted investmenttheories,forexample,mod ern portfolio theory.

Fu rnishingassetallocation mod els to participants,provid ed thatthey are accompanied by
the ad d itionalmaterials d escribed above,is notregard ed as arecommend ation thatwou ld
constitu te investmentad vice,becau se itallows aparticipantto assess the mod el’s relevance to
his orherind ivid u alsitu ation.

Interactive Investment Materials

The finalexample of investmented u cation is the provision of materials thatenable
participants to estimate fu tu re retirementincome need s forthemselves and see the effects of
d ifferentallocations on theirretirementincome.This may be d one throu ghqu estionnaires,
worksheets,software,orothersimilarmaterials.If these materials are provid ed to participants,
they mu stmeetcertain requ irements similarto those applicable to the assetallocation mod els.
Thu s,the materials mu stbe based on generally accepted investmenttheories.A llmaterialfacts
and assu mptions mu stbe stated and if the interactive investmentmaterials id entify aparticu lar
plan investmentalternative,participants mu stbe informed thatotheralternatives fittingthe same
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riskand retu rn characteristics may be available and information mu stbe provid ed as to how
those alternatives may be obtained .

In ad d ition,there mu stbe an objective correlation between assetallocations thatthe
interactive materials generate and the d atasu pplied by the participant.Thu s,investment
materials mu sthave abasis in factto ensu re thatparticipants are beingproperly ed u cated .
Finally,as withassetallocation mod els,the materials shou ld be accompanied by astatement
ind icatingthatassetallocations shou ld also consid erthe participants non-plan assets,investments
and sou rces of income.

Related Prohibited Transaction Rules

H iringaservice provid erto give eitherinvestmentad vice orinvestmented u cation is a
fid u ciary act.If su chaprovid erwere to rend erconflicted investmentad vice,itcou ld resu ltin a
prohibited transaction.Und erthe P ension P rotection A ctof 2006,C ongress intend ed to
encou rage the availability of participant-levelinvestmentad vice by enactinganew prohibited
transaction exemption to provid e relief from fid u ciary liability forprovid ingsu chad vice,
provid ed certain cond itions are met.To qu alify forfid u ciary relief u nd erthe terms of the
statu tory exemption (the " P P A Statu tory Exemption" ),afid u ciary ad viser(e.g.,an investment
ad viser)is requ ired to ensu re thateither(i)the fid u ciary ad viser's fees forits investmentad vice
willnotvary based on any investmentoptions thatare selected by participants,or(ii)the
investmentad vice willbe provid ed throu ghan objective compu termod elthatis ind epend ently
certified notto favorinvestmentoptions thatwou ld resu ltin greaterfees forthe fid u ciary
ad viser.148 See C hapter2 forad iscu ssion of the proposed regu lation thatwou ld implementthis
relief.
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148 ERISA § § 40 8 (b)(14)and 408 (g).


