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Fiduciary L aw sP ension
T rusteesS houldKnow



S om epublicpensionplansareconductingfiduciary review s.

Generally voluntary,butm andatedinsom estates:

N ew York,S outhCarolina,O hio.

O nepurposeofthereview istoprovidereassurancetostakeholders
thatplantrusteesaresatisfyingtheirfiduciary duties.

Fiduciary R eview
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Eachstateim posesfiduciary responsibilitiesonitsow nstateand
localgovernm entem ployers.

Dutiesm ay beintheform of:

S tateconstitutionallaw,

S tatestatutory law,
• Eachm ajorgovernm entalplanm ay haveitsow nenablingstatute,

Com m onlaw,or

W hilecom m onlaw isasingularterm ,com m onlaw oftrustsm ay have
developeddifferently ineachof50 states.

S tateL aw
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S ubsetsofcom m onlaw include:
• R estatem entofT rusts(T hird);

• U niform T rustCode;

• U niform P rudentInvestorsAct;and

• U niform M anagem entofP ublicEm ployeesR etirem entS ystem sActof1997(U niform
M anagem entAct).

T itleIofER IS A alsoasourceforstatelaw.

S tateL aw
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U nlikeER IS A,statelaw sdefiningfiduciary dutiesgenerally donot
preem ptotherstatelaw s.

Claim sm ay bebroughtforbreachofcontract;negligence,underagency law
principles.

Claim sunderstate’sconsum erprotectionlaw s.

O therA pplicableS tateL aw
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S tatestatutem ay specify w hoisafiduciary ofthatstate’sretirem ent
program .

M any statestatutesdonotidentify governm entalplanfiduciariesby
statute.

Atcom m onlaw,aplantrusteew ouldbeafiduciary.

P ersonsadvisingthetrusteew ithrespecttotheinvestm entofgovernm ental
planassets,suchasaninvestm entm anageroraninvestm entadvisor,w ould
alsolikely beafiduciary atcom m onlaw.

Fiduciary
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Governm entalplangovernancestructurem orevariedthanprivate
pensionplans’ governancestructure.

U nderER IS A,therem ustbeonenam edfiduciary,andplansponsor
selectsthetrusteeorcustodian,determ inestheneedforandsize
andscopeofcom m ittees.

Forgovernm entalplans,statelaw w illdeterm inethecom position
andm ethodofselectionofaboardoftrustees.

S electionorCom position
ofBoardofT rustees
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Boardoftrusteesofgovernm entalplansm ay havedifferent
structures.

O nesetoftrusteesw ithultim ateauthority overallaspectsofthesystem .

M orethanonesetoftrustees,w itheachsetoftrusteeshaving
ultim ateauthority oversom easpectoftheretirem entsystem .

Eachpersoninvolvedinpublicplanadm inistrationshouldascertain
precisely w hathisorherfunctionis.

S electionorCom position
ofBoardofT rustees
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R estatem entofT rusts(3rd)identifies3 corefiduciary duties.

Duty ofprudence,

Duty ofloyalty,and

Duty ofim partiality.

CoreFiduciary Duties
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Duty w ithrespecttodelegation.

Duty w ithrespecttoco-trustees.

Duty tofurnishinform ationtobeneficiaries.

Duty tokeeprecordsandprovidereports.

Duty tosegregateandidentify trustproperty.

S ection90:dutiesrelatingtoinvesting.

S ection91:adherencetoinvestm entprovisionsfoundintrustitself
orinstatute.

A ncillary Fiduciary Duties
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Conceptofprudenceisrelationalorcom parative.

R esem blesthereasonablepersonoftortlaw.

A prudenttrusteebehavesasotherssim ilarly situatedw ouldbehave.

S tandardisobjective,ratherthansubjective.

Duty ofP rudence
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Alm ostevery statew illhaveineffectsom eversionoftheduty of
prudence.

S om efollow verbatim oradoptstandardsanalogoustotheER IS A standardtheER IS A
standard.

“Actingw iththecare,skill,prudence,anddiligenceunderthe
circum stancesthenprevailingthataprudentm anactinginalikecapacity
andfam iliarw ithsuchm attersw oulduseintheconductofalikecharacter
andw ithlikeaim s.”

S om etim esreferredtoasthe“ prudentexpert” standard.

Duty ofP rudence
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T hisstatutory approachdoesnotobligateastatecourttodefertoDO L or
federalcourtsininterpretingastatestatute.

N onetheless,DO L andfederalcourtsinterpretationofER IS A ispersuasive,
ifnotbinding,inlargepartbecauseofdearthofstatecaselaw onthe
subject.

P ractitionersfrequently advisegovernm entalplanstofollow ER IS A fiduciary
standards,bothinstatesthathavecopiedER IS A andthosethathavenot.

ER IS A thusoperatesasatypeofshadow law,eventhoughithasno
applicationtoandcannotbeenforcedagainstpublicpensionfunds.

Duty ofP rudence
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N otasingleprudentexpertagainstw hichfiduciariesofstateand
localretirem entsystem sw illbem easured.

N otm easuredagainstCAL P ER S .

Benchm ark-prudentfiduciariesforsim ilarsystem sundersim ilar
circum stances.

R etirem entsystem sdifferinaw idenum berofparam eters:

Duty ofP rudence
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S ize,

Com plexity,and

P urposeofsystem .

Duty ofP rudence
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Asw ithduty ofprudence,statelaw seitherfollow ER IS A verbatim or
adoptsubstantially sim ilarlanguage.

Fiduciary m ustact“ solely intheinterestoftheparticipantsand
beneficiaries.”

Analysisisappliedatthefundlevelratherthantheindividualparticipant
level.

M axim izethereturntothefundratherthanw hatw ouldbeinthebest
interestofaplanparticipant.

Duty ofL oyalty
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N otlim itedtoself-dealingorconflictofinterestw herefiduciary w ould
benefitpersonally.

R elevantplanfiduciary cannottakeactionforbenefitofathirdperson.

U nlikeduty ofprudence,w hichisobjective,duty ofloyalty is
frequently determ inedsubjectively.

“ W hy didthefiduciary takeornottakesom eaction?”

Duty ofL oyalty
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P urposeofgovernm entalretirem entplanistoprovidebenefitsto
participantsandbeneficiaries.

P urposeisrelevantbecauseduty ofloyalty precludesafiduciary from being
influencedby m otivesotherthantheaccom plishm entofthepurposesofthe
trust.

U nderER IS A,theduty ofloyalty isbackstoppedby prohibitedtransaction
provisions,butfew jurisdictionsrequirethese.

P urpose
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U ndertheInternalR evenueCodeandER IS A,therearetw okindsof
prohibitedtransactions:

P arty ininterest;and

Fiduciary self-dealing.

U nderfederallaw,com plicatedstatutory andclassexem ptions.

R eluctancetoduplicatethatcom plexity atstateandlocallevel.

P rohibitedT ransactionP rovisions
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M oststateshavebroadcodeofethicsandconflictofinterestrules
thatapply inabroadrangeofgovernm entem ployeesandofficials
thatprohibitsm uchofsam econductasprohibitedtransactionrules.

P rohibitedT ransactionP rovisions
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Derivedfrom duty ofloyalty.

W hileloyalty toallparticipantsandbeneficiariesisrequired,
differentgroupsofpersonscanhavedifferentinterestsatdifferent
tim es:

Activeem ployeesandform erem ployees;

Full-tim eandpart-tim eem ployees;

Youngerandolderem ployees;and

L ong-term andshort-term em ployees.

Duty ofIm partiality
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Duty ofim partiality doesnotrequireabsoluteequality betw een
differentcategoriesofplanparticipants.

A fiduciary canfavoronegroupofparticipantsandbeneficiariesoverothers,
butsuchdecisionsm ustbem adecarefully andafterw eighingthedifferent
interests.

Duty ofIm partiality

22



N otacom m onlaw orrestatem entprinciplebutappearsinU niform
M anagem entAct.

P rem ise-N otallfailurestocom ply w iththelaw arefiduciary
violations,only thosethatdonotreflectagoodfaithattem ptto
com ply.

P rem ise: P rudentfiduciary m ay notbeabletopredictthatanaction
aBoardm em berislaw ful,evenifacourtlaterdecidestothe
contrary.

Applicableinfarfew erstatesthanthedutiesofprudence,loyalty,
andim partiality.

Duty toInterpretA pplicable
L aw inGoodFaith
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T raditionalrule:prohibiteddelegationby trusteesofalldiscretionary
investm entandm anagem entfunctions.

M oderntrendreversestherule.

R estatem ent(T hird)ofT rustsP rudentInvestorR ule;

S ection9 ofU niform P rudentInvestorAct;and

S tatelaw m ay perm itdelegationofauthority tom anageorcontrol
retirem entsystem assetstopersonsotherthantrusteesorinvestm ent
m anagers.

Duty W ithR especttoDelegation
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T hefiduciary delegatinghis/herauthority m ustexerciseprudencein
boththeselectionandm onitoringofthepersontow hom
responsibility hasbeendelegation.

S tatelaw m ay addresstheextenttow hichthepersonorpersons
m akingthedelegationisresponsiblefortheactionsoftheperson
appointed.

T heterm sofany delegationagreem entshouldalsobestatedprudently for
thebenefitofP lanparticipants.

Duty ofDelegation
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Atcom m onlaw andunderER IS A S ection405,co-fiduciary liability is
anim portantconcept.

L essFrequently Expressly P rovidedforunderS tateL aw.

R ationale: properly appliedthegeneralfiduciary standardsunder
statelaw already im posethedutiesspecifiedingreaterdetailin
ER IS A S ection405.

Duty W ithR especttoCo-T rustees
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S tateretirem entsystem sw illnottrackER IS A onthisissue.

Applicableplanfiduciary m ustdeterm ine,atam inim um ,thedisclosure
requirem entstoplanparticipantsandbeneficiariesunderstatelaw including,
w hererelevant,caselaw.

O verridingfiduciary principles-participantsandbeneficiariesm ustknow
theirbenefitsandm ust beprovidedw ithsufficientinform ationw ithrespect
toany plandecisiontoallow them tom akeaninform eddecision.

Duty ofDisclosureto
P lanP articipants
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O nly incurexpensesthatareappropriateandreasonable.

W astingthem oniesofparticipantsandbeneficiariesisim prudent.

Determ iningw hatexpensesareappropriateandreasonableisfact-
sensitive,including:

T hepurposeofthetrust,

T ypeofassetsheld,and

S killsoftrustee.

Investm entDuties
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R equirem enttodiversify existedatcom m onlaw,alsoreflectedin
m odernportfoliotheory.

N opreciserulesastow henaportfoliobecom esundiversified.

N odefinedsetofassetcategories.

N orequirem entaspartoftheduty ofdiversificationthatallbasic
categoriesneedtobeincludedinaplan’sportfolio.

Diversification

29



Exception: U nlessunderthecircum stancesitisprudentnottodo
so.

S ituationsinw hichthisexceptiontothediversificationruleappliesarem ore
likely toappearintheprivateratherthanthepublicsector.

Diversification
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Atonetim e,m oststateshadsom eform ofcategoricrestrictionon
investm ents,referredtoaslegallists.

N otonly directedtow ardsalternativeinvestm ents,btalsoprovidedcapson
equities.

Begantochangein1980s,butstillnecessary todeterm ineifstatelaw
prohibitsany typeofinvestm ent,eitherforallgovernm entplans,orfor
governm ententitiesbelow acertainassetlevel.

CategoricR estrictionsonInvestm ents
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T erm inology haschangedovertim e.

W hatisnow referredtoasES G w asinthe1990’sreferredtoasET I,
econom ically targetedinvestm ents.

U nliketoday,therew asnofocusuponriskadjustedreturns.

L aw sin1990’sprohibitinginvestm entorrequiringdivestitureinS outhAfrica,
N orthIreland,orcom paniescom plyingw iththeArableagueboycottof
Israel.

CollateralBenefits
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S tatedthatsom estatestatutesdirectthatgovernm entalpensionplans
investw ithintheirstatesorincertainspecificofferings.

S evenstateshavestatutesorregulationsperm ittingconsiderationof
collateralbenefits,only w henfiduciariesdeterm inethattheinvestm ent
w ouldbeprudentw ithouttheadditionalbenefits.

S tatelim itsonET Israngefrom 2 to3 percentofassetsinFloridaand
M ontanato10 percentinArkansas.

S om estatesprovidenoguidanceonET Is.

CollateralBenefits— 2017P ew R eport
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S overeignim m unity andindem nity w eretw otraditionalbasesupon
w hichstateofficialscouldbeprotectedfrom liability forfiduciary
breaches.

S overeignim m unity: S tateisim m unefrom law suitsorotherlegal
actionsexceptw henitconsents.

Issuescanariseinconnectionw ithalternativeinvestm ents.

S overeignim m unity appliesonly tostatesandarm softhestate.

S overeignIm m unity,Governm entalIm m unity,and
Indem nification
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S overeignim m unity doesnotapply tocounties,cities,ortow ns.

Em ployeesofcounties,cities,andtow nsarenotcoveredby sovereign
im m unity.

• Canonly becoveredby governm entalim m unity.

S overeignIm m unity,Governm entalIm m unity,and
Indem nification
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S overeignim m unity m ay apply only foractsm adeingoodfaith.

S overeignim m unity w illnotapply foractsconsideredw illful,w anton,
reckless,m alicious,grossly negligent.

L itigationforbreachoffiduciary duty m ay allegeoneoftheabove.

S om estatesw ithbroadim m unity statuteshavebeenconstruedina
lim itedfashionby courts.

M ay stillbeavailableincertaincircum stances.

S overeignIm m unity,Governm entalIm m unity,and
Indem nification
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• ExP arteBronner-171 S o.3d614 (Ala.2014).

Casealsoaddressedseparationofpow ersissues.

S overeignIm m unity,Governm entalIm m unity,and
Indem nification
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Indem nificationby apublicsectorentity m eansaplanfiduciary w ill
receivelegalrepresentationandprotectionfrom financialliability if
suedincapacity oftrustee.

W hentrusteesofS anDiegoEm ployeesR etirem entS ystem
requestedindem nification,city exerciseditsdiscretiontodecline.

T rusteesofS anDiegoplanhadtosuecity toseekindem nification.

S overeignIm m unity,Governm entalIm m unity,and
Indem nification
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Conditionsforindem nification.

Actingw ithinyourcapacity asatrustee.
• “ Inthescopeofem ploym ent” ortofurtherthepurposesforw hichtheboardw as

established.”

• S tateindem nificationlaw m ay apply only toboardoftrusteesandnottootherofficers
andagents.

S tateindem nificationstatutem ay notaddressthescopeofthe
indem nification.

S overeignIm m unity,Governm entalIm m unity,and
Indem nification
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P olicy providestw obasicbenefits:
Defense
Indem nity

Doesn’tprovideabsoluteprotection.
R eview forexclusionssuchasavailability ofsovereignim m unity and
indem nity.

Fiduciary L iability P olicy
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Becom efam iliarw iththegoverningstatelaw s.
Clearly delineatetheresponsibilitiesofallpartiesadm inisteringthe
plan.
Fiduciary trainingandethicsorientation.
Docum entationofdecision-m akingprocess.
M aintenanceofduediligencefile.
P eriodicm eetingsw ithadvisorsandconsultants.
Com prehensivepoliciesandprocedures.

BestP ractices
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Com prehensiveproceduresforevaluatingandm onitoring
investm entsindefinedcontributionplans.
ConsiderapplicationofER IS A ifappropriateforaparticularm atter
underyourplan.
Determ inestatelaw forrecordkeepingpurposes.
Asapracticalm atter,m ay needtom aintainrecordsofadefined
benefitplanforalongerperiodoftim e.

BestP ractices
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QUESTIONS?

A0695540.PPTX
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